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WILLIAM COHEN,
)



)



Petitioner,
)




)


vs.

)

No. 12-1376 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


William Cohen is not entitled to a refund of motor fuel taxes paid because he failed to timely file his refund claim with the Director of Revenue (“the Director”).

Procedure

On July 30, 2012, Cohen filed a complaint appealing the Director’s decision denying his application for a refund of motor fuel tax.  On August 21, 2012, the Director filed a motion for leave to file her answer out of time accompanied by her proposed answer and a motion for summary decision.  We granted the Director’s motion for leave on August 22, 2012, and deem her answer and motion filed as of August 21, 2012.  We gave Cohen until September 5, 2012, to respond to the Director’s motion, but he did not do so.

The Director titled her motion as a motion for summary decision; however, the motion only relies upon the admitted allegations of Cohen’s complaint.
  Therefore, in accordance with 
our Regulation 1 CSR 15-3.446(4), we are treating the Director’s motion as a motion for decision on the pleadings.  We will grant the motion if Cohen’s complaint, taken as true for purposes of the motion, entitle the Director to a decision in her favor.

Facts Taken as True for Purposes of Ruling on the Motion

1. Cohen purchased motor fuel from Berger’s Marina in Lake Ozark, Missouri, on May 7, July 4, and September 3, 2011, for his own consumption. 
2. On July 16, 2012, Cohen filed a motor fuel refund claim with the Director requesting a refund of taxes paid on these purchases of motor fuel.
3. July 16, 2012, was more than one year after May 7 and July 4, 2011.
4. By letter dated July 20, 2012, the Director denied the portion of the refund claim concerning the purchases on May 7 and July 4, 2011, but granted that portion of the refund claim concerning the September 3, 2011 purchase.  
Conclusions of Law 


We have jurisdiction to hear this complaint.
  Cohen has the burden to prove his entitlement to a refund.
  Section 142.815.1
 provides that motor fuel used for certain non-highway purposes is exempt from the fuel tax imposed under Chapter 142 and “a refund may be claimed by the consumer . . . if the tax has been paid and no refund has been previously issued[.]”


The Director relies upon § 142.824.1 to deny Cohen’s refund claim:

To claim a refund in accordance with section 142.815, a person shall present to the director a statement containing a written verification that the claim is made under penalties of perjury and lists the total amount of motor fuel purchased and used for exempt purposes.

* * *

If the claim is filed by the ultimate consumer, a consumer must file the claim within one year of the date of purchase or April fifteenth following the year of purchase, whichever is later.

(Emphasis added.)  The Director argues that she could not – and we now cannot – grant the refund claim for the May and July purchases because the claim was not filed within one year of the purchase date or by April 15 of the following year.  We agree.


Cohen states that his failure to timely file his refund claim was because he was not given his MasterCard receipts in a timely manner.  We sympathize, but because this Commission is a creature of statute, we have only such authority as granted to us by statute.
  We lack any authority to add to or subtract from the terms of the statute or to make any exception not provided for by statute.


The Director established that Cohen failed to file his refund claim for the May and July purchases within the time set forth by statute.  Therefore, Cohen is not entitled to a refund of motor fuel tax paid on those purchases.

Summary


We grant the Director’s motion for decision on the pleadings and deny Cohen’s refund claim.


SO ORDERED on September 13, 2012.



_________________________________


SREENIVASA   RAO   DANDAMUDI



Commissioner
�Cohen’s complaint includes copies of Cohen’s refund application and the Director’s final decision.  We consider these documents to be part of Cohen’s complaint and accept the factual allegations made by Cohen in those documents as true.


�Regulation 1 CSR 15-3.446 (4).


�Section 621.050.1.  Statutory references are to RSMo 2000 unless otherwise noted.


�Section 621.050.2.


�RSMo Supp. 2011.


�State Bd. of Reg’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).
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