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)
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)




)
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)

DECISION


Cause exists to discipline Andre Coffer’s certified public accountant (CPA) license under section 326.130.2(4)
 for obtaining a fee by fraud, deception or misrepresentation; under (5) for fraud, misrepresentation or dishonesty; and under (11) because the issuance of the license/permit was based on a material mistake of fact.  We do not find cause for discipline under section 326.130.2(7) for impersonation.

Procedure


On December 7, 2001, the State Board of Accountancy (Board) filed a complaint seeking to discipline Andre Coffer’s accountancy license for obtaining a fee through fraudulent representation.  We convened a hearing on April 23, 2002.  Assistant Attorney General Karen P. 

Hess represented the Board.  Andre Coffer represented himself.  The matter became ready for our decision on May 17, 2002, the date the last brief was filed.  

Findings of Fact

1. Andre Coffer is a CPA, Certificate No. 1999137328.  Such license was issued on November 8, 1999.  Coffer also holds a permit to engage in the practice of accounting issued on January 5, 2000.

2. Prior to November 8, 1999, Coffer was not licensed as an accountant in the state of Missouri or in any other state.

3. Darlene Davis is a CPA, Certificate No. 015486 issued November 22, 1991.  She has held a Missouri accountancy permit since February 6, 1992.

4. Davis and Coffer dated in high school and remained friends afterwards.

5. In 1994 or 1995, Albert Walz, who was on the board of the Sickle Cell Association of St. Louis (Association), approached Coffer and told him that they needed a new auditor.  Walz asked about a CPA because he knew that Coffer could not perform the audit without being licensed.  Coffer suggested Davis.   

6. It is standard practice that a person who is not licensed as an accountant can compile a report based on audit programs and guides, then have a licensed professional review the work and sign the report.  Coffer asked Davis to review his accounting work on a project for the Association.  He told her that she would be compensated for the review.

7. Coffer gave some work papers to Davis, but he said that this was only part of the project.  Davis told him that she would not start the review until she had all of the documents.  

Coffer never gave Davis any additional paperwork, and she assumed that the project had fallen through.  She kept the documents in her basement, but did nothing with them.

8. Coffer conducted an audit of the Association for fiscal years 1993 and 1994.  Coffer signed Darlene M. Luster to the 1993 independent audit report and Darlene M. Davis to the 1994 report without Davis’ knowledge or permission.  Davis’ maiden name was Luster.  Davis had not used her maiden name since 1990.

9. Coffer accepted payment of $865 for the 1993 audit.  The check was written to Coffer and was endorsed by Coffer.  Davis received no payment for either audit.

10. In 1996, Stephanie Hudson, with the Association, called Davis and asked her to perform another audit for the organization.  Davis told Hudson that she had never performed such an audit report; Hudson said that she was looking at it.  Hudson faxed the audit report to Davis.

Conclusions of Law

Jurisdiction is proper before this Commission pursuant to sections 621.045, RSMo 2000, and 326.310 Mo. Laws, H.B. 567 (effective August 28, 2001).  The Board has the burden to show that Coffer committed an act for which to law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989)  

Section 326.021 provides in part:


1.  No person shall assume or use the title or designation “certified public accountant” or the abbreviation “ C.P.A.” or any other title, designation, words, letters, abbreviation, sign, card or device tending to indicate that such person is a certified public accountant, unless such person has received a certificate as a certified public accountant under section 326.060, holds a live permit issued under section 326.210, and all of such person’s offices in this state for the practice of public accounting are maintained and registered as required under section 326.055 . . . .

*   *   *


6.  No person shall sign or affix his name . . . with any wording indicating that he is a certified public accountant or public accountant, or with any wording indicating that he has expert knowledge in accounting or auditing, to any opinion or certificate attesting in any way to the reliability of any representation or estimate in regard to any person or organization embracing (1) financial information . . . unless he holds a live permit issued under section 326.210 . . . .

Section 326.210.3 states:


3.  The attestation or opinion concerning the presentation of financial or other quantitative data shall be restricted to those holding a live permit under this section.

The Board cites section 326.130, RSMo 2000,
 which authorizes the Board to take disciplinary action against an accountant’s certificate and permit, and provides: 


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter . . . for any one or any combination of the following causes:

*   *   *


(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

*   *   *


(7) Impersonation of any person holding a certificate of registration or authority, permit or license . . . ;

*   *   *


(11) Issuance of a certificate of registration or authority, permit or license based upon a material mistake of fact[.]

Obtaining a Fee

The Board argues that Coffer obtained a fee by fraud, deception or misrepresentation. Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Deception contemplates an act designed to deceive, to cheat someone by inducing their reliance on clever contrivance or misrepresentation.  State ex rel. Nixon v. Telco Directory Publishing, 863 S.W.2d 596, 600 (Mo. banc 1993).  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 744 (10th ed 1993).  Coffer obtained a fee from the Association, and he admits that the person paying the fee believed that a CPA had been involved with the project.
  

Coffer signed Davis’ name to the audit report.  He obtained the fee by fraud, deception and misrepresentation.  Therefore, we find cause to discipline his license under section 326.130.2(4).

Fraud, Misrepresentation or Dishonesty

The Board argues that Coffer’s conduct in signing Davis’ name to the audit report constitutes fraud, misrepresentation or dishonesty.  Dishonesty is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Unlike the subsection above, his actions must have been “in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]”

There is some question as to whether Coffer can be disciplined for this conduct when he was not licensed by the Board at the time.  We determine that the statute authorizes discipline in this situation.  Signing an audit report is a function and duty regulated under the accountancy chapter.  Section 326.210.3.  Coffer was performing an accounting function when he signed a licensed accountant’s name to the audit report.  See Hughes v. Board of Architectural Examiners, 72 Cal. Rptr.2d 624 (Cal. 1998) (architect could be disciplined for conduct that occurred before his license was issued; architect was engaged in the “practice of architecture” even though he was unlicensed at the time).

Coffer’s conduct in signing Davis’ name to the audit report and taking fees from the Association when the Board member believed that a CPA had reviewed the records and signed the report constitutes fraud, misrepresentation or dishonesty in the performance of the functions or duties of the profession.  Therefore, we find cause for discipline under section 326.130(5).

Impersonation

The Board argues that Coffer impersonated a person holding a license.  To impersonate is “to assume the character of : pretend to be in actuality or personality, appearance, or behavior.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1133 (unabr. 1986).  Coffer was not pretending that he was licensed and was not pretending to be Davis.  He committed fraud and misrepresentation and was dishonest when he signed her name to the documents, but this conduct is addressed in subdivision (5).  It is not impersonation.  Therefore, we find no cause to discipline his license under 326.130(7).

Mistake of Fact

The Board is required to consider specific qualifications prior to issuing a license pursuant to section 326.060, RSMo 2000, which provides:


1.  The certificate of “certified public accountant” shall be granted by the board to any person:

*   *   *


(3) Who is of good moral character[.]


Coffer did not hold a license, permit, or certificate in 1993 or 1994, the years in which the conduct took place.  However, the Board did issue Coffer’s current license based on the material mistake of fact that he possessed good moral character.  Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959); Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  


Coffer’s conduct of fraudulently representing that a certified public accountant had reviewed the audit report, and accepting a fee based on that fraud, shows that he does not possess the requisite good moral character.  He failed to be honest or respect the law provided in section 326.021.  The Board was not made aware of the misrepresentation or dishonesty prior to the issuance of Coffer’s license, and it based its decision on a material mistake of fact.  Therefore, we find cause to discipline his license under section 326.130.2(11).

Summary


We find that Coffer has committed an act for which the law allows discipline under section 326.130.2(4), (5) and (11).  


SO ORDERED on September 17, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�Statutory references, unless otherwise noted, are to the 1994 Revised Statutes of Missouri, the law governing the practice of accounting at the time of Coffer’s conduct.


	�As of August 28, 2001, accountancy permits are considered a license according to 326.280, RSMo. Supp. 2001.


	�Section 326.130, RSMo 1994, authorizes discipline for the same reasons.


	�Tr. at 69.
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