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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Cobank, ACB, as successor to the National Bank for Cooperatives (NBC), filed a complaint on August 23, 1995, challenging the Secretary of State’s July 26, 1995, decision denying NBC’s protest of the Secretary’s franchise tax assessment against NBC for 1991 through 1994.  At that time, the Secretary of State administered the franchise tax.  The administration of the franchise tax has since transferred to the Director of Revenue; thus, we have changed the caption of this case accordingly.  H.R. 516, 90th Gen. Assem., 1st Reg. Sess., 1999 Mo. Laws 576.  

Procedural Background


This case has a long procedural history.  Cobank’s complaint set forth three claims:  

(1) that NBC was not subject to Missouri franchise tax pursuant to sections 148.540 and 147.010, RSMo; (2) that as instrumentalities of the United States, NBC and Cobank are immune from 

taxation by a state; and (3) that the retrospective application of a change in policy by the Secretary of State and Director of Revenue violates Cobank’s constitutional rights.  We held the case in abeyance for some time while awaiting a ruling on a petition for writ of certiorari before the United States Supreme Court in a similar case.  


Cobank also filed appeals challenging the Director’s income tax assessments.   We assigned Case Nos. 98-0716 RI and 98-0718 RI to those cases.  On November 19, 1998, we issued an order consolidating this case with the income tax cases only for the purpose of determining whether NBC was immune from taxation by the State of Missouri.  


On June 18, 1999, we issued an order granting summary determination in favor of the Director as to the income tax cases on grounds that NBC was not exempt from taxation by the State of Missouri.  However, we did not grant summary determination in favor of either party in this case (the franchise tax case) because only one issue was resolved, and two others remained to be decided.  However, Cobank appealed the income tax case to the Supreme Court of Missouri.  Therefore, on September 24, 1999, we issued an order holding this case in abeyance pending the resolution of that appeal.  


On February 17, 2000, the Supreme Court of Missouri issued its mandate reversing our decision in the income tax case and remanding for further proceedings.  However, the Director petitioned for writ of certiorari to the United States Supreme Court, which granted certiorari and later issued its opinion holding that NBC was not immune from taxation by the states.  Director of Revenue of Missouri v. Cobank ACB, 121 S.Ct. 941 (2001).  Therefore, the Supreme Court of Missouri recalled its earlier mandate and issued a mandate on May 18, 2001, affirming our decision.  


The parties thus agree that the question of whether NBC was immune from taxation by the states has been fully resolved and answered in the negative.  Thus, the parties focus on the 

two issues remaining in this case:  whether Cobank is exempt from the franchise tax pursuant to sections 148.540 and 147.010, RSMo; and whether the retrospective application of a change in policy by the Secretary of State and Director of Revenue violates Cobank’s constitutional rights.  


This Commission convened a hearing on the complaint on September 24, 2001.  Edward F. Downey, Juan Keller, and B. Derek Rose, with Bryan Cave LLP, and Richard A. Hanson, with McDermott, Will & Emery, represented Cobank.  Senior Counsel Wood Miller and Legal Counsel Amy Light Mills represented the Director.


The parties elected to file written arguments.  The matter became ready for our decision on November 19, 2001, when the last written arguments were filed.

Findings of Fact

1. NBC was part of the Farm Credit System, a network of borrower-owned financial institutions and related service organizations specializing in providing credit and related services to farmers, ranchers, and producers or harvesters of aquatic products.  NBC made loans to agricultural, aquatic, and public utility cooperatives.  

2. NBC was a federally chartered instrumentality resulting from the merger of various banks for cooperatives, including the St. Louis Bank for Cooperatives.  Its charter from the Farm Credit Administration became effective on January 1, 1989.  In 1985, the Missouri Department of Revenue had determined that the St. Louis Bank for Cooperatives was not subject to Missouri franchise tax.  

3. NBC’s 1991 annual report states:  


Through banking centers nationwide, CoBank
 offers a broad range of flexible loan programs and specially tailored financial services to agricultural cooperatives and rural utility systems.  We also finance agricultural exports and provide international 

banking services for the benefit of U.S. farmer-owned cooperatives.  


CoBank is owned by approximately 3,000 stockholders, consisting of U.S. agricultural cooperatives, rural utility systems and other businesses serving rural America.  Approximately 2,100 of these stockholders are current customers of the bank.  The bank is governed by a 33-member board of directors.  Customer-owners elect 32 directors and one director-at-large is appointed by the board.  The bank operates on a cooperative basis and a substantial portion of the bank’s earnings are returned to the bank’s owners in the form of patronage refunds.  


The majority of the bank’s customers are agricultural cooperatives, which process, market, transport and export agricultural products as diverse as fruits, vegetables, legumes, grains, cotton, dairy, livestock and fish.  Loans to these 1,800 cooperatives, which range in size from country elevators to Fortune 500 companies, account for 45 percent of the bank’s total loan portfolio.


Several of our agribusiness customers export grain, fruit, nuts, vegetables and other agricultural products.  CoBank has been financing the export of such products for the benefit of its customers since 1982.  During that time, the bank has established itself as the nation’s premier financier of agricultural cooperative exports. . . .  Today, international loans account for 29 percent of the bank’s total loan portfolio.  


CoBank also finances rural utilities of all types and sizes across the nation.  The bank has been financing rural electric cooperatives since 1966.  The authority to serve rural telecommunications systems and rural water and waste disposal systems was added over the years.  Today, loans to 320 rural utility customers account for 14 percent of our loan portfolio.  


In addition, CoBank participates with Farm Credit System banks and associations in financing agricultural cooperatives, rural utilities, and other eligible System customers.  The majority of the bank’s participation loans are purchased from the St. Paul (Minn.) Bank and the Springfield (Mass.) Bank for Cooperatives.  Today, participation accounts make up 12 percent of the total loan portfolio. . . .  The majority of the bank’s customers are agricultural cooperatives. . . .  One of our highest priorities is to remain the bank of first choice for agricultural cooperatives. . . . [Resp. Ex. E, at 8 and 11] (emphasis added).  


4. NBC reported net income and paid patronage distributions in the following amounts during the periods at issue:  


Year
Net Income
Patronage Distributions

1991
$105,425,000
$69,226,114


1992
$146,613,000
$80,000,000


1993
$148,090,000
$80,017,678


1994
$115,011,000
$79,985,041

5. NBC made loans to international borrowers in the following amounts during the periods at issue:  


1991
$2,925,000,000


1992
$3,099,000,000


1993
$3,200,000,000


1994
$2,941,000,000

6. As of 1994, approximately 2,000 out of NBC’s approximately 2,300 shareholders were then customers of the bank.  (Resp. Ex. E, at 192.)  
7. Cobank is the successor to NBC.  Cobank was established pursuant to the consolidation of NBC, the Springfield Bank for Cooperatives, and the Farm Credit Bank of Springfield.  Cobank’s charter from the Farm Credit Administration became effective on 

January 1, 1995.  

8. NBC did not file returns or pay Missouri franchise tax for the periods at issue, nor did NBC file returns or pay the farmers’ cooperative tax pursuant to section 148.540, RSMo, for the periods at issue.  

9. On March 30, 1995, the Secretary issued a notice of franchise tax assessment to Cobank, as successor to NBC, as follows, with interest computed through April 30, 1995:  


Year
Tax
Penalty
Interest
Total

1991
$295,705.01
$73,926.25
$143,062.08
$512,693.34


1992
$280,662.98
$70,165.74
$102,183.77
$453,012.49


1993
$177,825.75
$44,456.43
$43,453.50
$265,735.68


1994
$226,019.09
$56,504.77
$28,171.01
$310,694.87




Grand Total
$1,542,136.38

10. Cobank protested the assessment.  On July 26, 1995, the Secretary issued a final determination denying Cobank’s protest.   

Conclusions of Law


This Commission obtained jurisdiction over Cobank’s appeal from the Secretary’s assessment pursuant to section 147.120.7, RSMo 1994.  The parties do not dispute that we retain jurisdiction now that the administration of the franchise tax has been transferred to the Director of Revenue.


Our duty is not merely to review the Secretary’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law would have permitted the Secretary to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Exemption for Farmers’ 

Cooperative Credit Associations


Section 148.540, RSMo, provides:  

Farmers’ cooperative credit associations, organized under an Act of Congress known as the Farm Credit Act of 1933 (12 U.S.C.A. § 1131 et seq.), for the extension of agricultural credit to their members only, and operating without profit except to the extent that they pay dividends to members on stock purchased by the members in these associations, are classified 

for the purposes of the intangible personal property tax law as savings and loan associations; and the accounts of these farmers’ cooperative credit associations with their members are classified as intangible property.  There is imposed upon each member of any such association an annual tax equal to two percent of the taxable portion of the dividends declared and paid by the association, in the preceding year, on the stock of the association held by any member, which shall be the annual yield from the account.  The taxable portion of these dividends shall be that proportion thereof equal to the proportion of the gross income of the association, for the dividend year, derived from notes and mortgages to which the association holds legal title, to its entire gross income.  The association shall compute, withhold, and pay to the director of revenue, on or before the fifteenth day of April of each year, the amounts of all taxes imposed hereby upon the members of the association, this payment to be made in one remittance; and the association at its option may absorb these taxes without charging the same to the accounts of the individual members.  This tax shall be exclusive, and in lieu of all other taxes upon these associations, their property, capital, or income, except ad valorem taxes upon real and tangible personal property, income, Social Security, and unemployment compensation taxes, and upon the accounts of these associations, except estate taxes.  

(Emphasis added.) 


Cobank claims that NBC was a farmers’ cooperative credit association organized under the Farm Credit Act of 1933, and thus, under the last sentence of section 148.540, was not subject to the franchise tax.  

A.  Statutory History


A review of the statutory history of section 148.540 is essential to understanding its parenthetical reference to the Farm Credit Act of 1933, “12 U.S.C.A. § 1131 et seq.”  What is now section 148.540 was first enacted in 1961, and was at that time numbered as section 148.521 in the Missouri statutes.  H.B. 118, 1961 Laws of Missouri 636.  The opening sentence of the statute was exactly the same as the current version, except that it did not contain the parenthetical 

reference, “12 U.S.C.A. § 1131 et seq.”, which was added in 1969.  H.B. 25, 1969 Laws of Missouri 89.  “Et seq.” means “and the following.”  BLACK’S LAW DICTIONARY 497 (5th ed. 1979).  The statute was renumbered as section 148.540 in 1969, and there have been no further amendments since then.  


The Farm Credit Act of 1933 established the farm credit system and, as part of that system, provided for the establishment of production credit associations, a central bank for cooperatives, and twelve banks for cooperatives across the nation.  73rd Cong., Sess. I, Ch. 98, June 16, 1933.  It should be noted that 12 U.S.C. § 1131 itself was repealed in 1956.  See 

12 U.S.C. § 1131, omitted (1958).  12 U.S.C. § 1131 had provided for the establishment of production credit corporations.  12 U.S.C. § 1131c, which was not repealed in 1956, governed production credit associations and remained in effect as of 1969, when section 148.540 was enacted in its present form.  See 12 U.S.C. § 1131c (1970).  As of 1969, the provisions of the Farm Credit Act governing the farm credit administration, 12 U.S.C. Chapter 7, began with 

12 U.S.C. § 636.  Subchapter I, governing federal land banks, joint-stock land banks, and federal land bank associations, began with 12 U.S.C. § 641.  Subchapter III, governing federal intermediate credit banks, began with 12 U.S.C. § 1021.  Subchapter IV, governing production credit associations, began with 12 U.S.C. § 1131c.  Therefore, section 148.540, by specifically referring to 12 U.S.C. 1131 et seq., referred to the portion of the Farm Credit Act beginning with production credit associations, as 12 U.S.C. § 1131 itself had been repealed, and 12 U.S.C. § 1131c remained.  Obviously NBC did not exist in 1969.  However, as of 1969, the portion of the Farm Credit Act governing banks for cooperatives was codified beginning at 12 U.S.C. § 1134.  Therefore, when section 148.540 was enacted, the banks for cooperatives could be regarded as part of the Farm Credit Act of 1933, “12 U.S.C.A. § 1131 et seq.”  


Cobank correctly notes that the Farm Credit Act of 1933 was repealed in 1971 and, with major revisions, was re-enacted as the Farm Credit Act of 1971.  Pursuant to the Farm Credit Act of 1971, all references in state legislation to the acts repealed thereby shall be deemed to refer to comparable provisions of the new act.  Publ. Law 92-182, 85 Stat. 624-25 (1971).  During the tax years at issue, the provisions of the Farm Credit Act governing production credit associations began at 12 U.S.C. § 2071, and the provisions governing national banks for cooperatives began at 12 U.S.C. § 2141.  Therefore, section 148.540’s reference to the Farm Credit Act may be read to apply to comparable provisions of the new Farm Credit Act that include NBC.  However, the question remains whether NBC was a farmers’ cooperative credit association.  

B.  Farmers’ Cooperative Credit Associations
We must determine the meaning of the term “farmers’ cooperative credit associations” in section 148.540.  The primary object of statutory interpretation is to determine the legislature's intent.  Estate of Pierce v. Department of Social Services, 969 S.W.2d 814, 820 (Mo. App., W.D.1998).  All canons of statutory interpretation are subordinate to the requirement that we ascertain the intent of the legislature from the language used and give effect to that intent, if possible, and consider the words used in their plain and ordinary meaning.  Id.  In construing the statute, each word is presumed to have meaning.  State ex rel. Union Elec. Co. v. Public Service Comm'n of Missouri, 765 S.W.2d 626, 628 (Mo. App., W.D. 1988).  


The legislative history of the Farm Credit Act of 1971 contains a useful description of the farm credit system:  

The Cooperative Farm Credit System consists of--  


1.  The Farm Credit Administration which supervises, examines, and coordinates the activities of the Farm Credit banks and associations; 


2.  The Federal land banks and Federal land bank associations which were established pursuant to the Federal Farm Loan Act, approved July 17, 1916; 


3.  The Federal intermediate credit banks which were established pursuant to the Agricultural Credits Act of 1923, and the production credit associations which were established pursuant to the Farm Credit Act of 1933; and


4.  The banks for cooperatives which were established pursuant to the Farm Credit Act of 1933.  


The United States is divided into 12 farm credit districts consisting of from 1 to 8 States (and Puerto Rico).  In each district there are a Federal land bank and from 21 to 76 Federal land bank associations, a Federal intermediate credit bank and from 21 to 60 production credit associations, and a bank for cooperatives.  In addition there is a Central Bank for Cooperatives located in the District of Columbia.  


In each district, the Federal land bank makes long-term first mortgage loans on farm land to farmers through the land bank associations; the production credit associations make short- and intermediate-term loans to farmers and ranchers with funds obtained by discounting the loans with the Federal intermediate credit bank which also discounts agricultural loans made by other financing institutions; and the bank for cooperatives make loans to cooperative associations which are engaged in marketing farm products, purchasing farm supplies, or furnishing farm-business services. . . . 
Each land bank association and production credit association has its own board of directors which is elected by the members who obtained loans through or from the association. . . . 

The activities of these 37 banks and about 1,038 local associations are subject to supervision, examination, and coordination by the Farm Credit Administration . . . . 
*   *   *

FEDERAL LAND BANKS

The 12 Federal land banks, 1 in each credit district, were established in 1917 to make long-term land mortgage loans to farmers and ranchers as provided in the Federal Farm Loan Act.  
Each borrower from a Federal land bank is required to become a member of the Federal land bank association through which his loan is made.  The borrower buys capital stock of the association in an amount equal to 5 percent of the face amount of the loan and the association is required to purchase an equal amount of stock in the Federal land bank of the district.  By this means all the capital stock of the 597 Federal land bank associations has been acquired by their farmer members and the associations in turn have owned all of the stock of the Federal land banks since 1947 when the last of the Government capital in the banks was retired. . . .

*   *   *

FEDERAL INTERMEDIATE CREDIT BANKS

The 12 Federal intermediate credit banks, 1 in each farm credit district, were organized and operate under Title II of the Federal Farm Loan Act which was added by the Agricultural Credits Act of 1923.  Their function is to finance the 441 production credit associations and over 100 other financing institutions that make short-and intermediate-term loans to farmers and ranchers. . . . 

In 1968 all of the remaining Government capital in the Federal intermediate credit banks was retired, and now all of their capital stock is owned by the production credit associations. . . .

*   *   *

PRODUCTION CREDIT ASSOCIATIONS

The 441 production credit associations throughout the United States were chartered by the Farm Credit Administration and operate under the provisions of the Farm Credit Act of 1933, as amended.  Initially, the associations were largely capitalized by the United States.  Now, however, all Government capital has been retired and they are completely owned by their members. . . .

*   *   *

BANKS FOR COOPERATIVES

The 13 banks for cooperatives, 1 in each farm credit district and the Central Bank for Cooperatives in the District of Columbia, were organized under the Farm Credit Act of 1933.  They make loans to farmers’ marketing, purchasing, and farm business 

service cooperatives.  Two distinct types of loans are made:  term and seasonal loans.  

1971 U.S. Cong. & Admin. News 2096-98, P.L. 92-181 (emphasis added).  


A comparison of the statutes governing the various components of the Farm Credit System is also helpful.
  12 U.S.C. § 2071 (1994) governs production credit associations:  
(a) Charter
Each production credit association shall continue as a Federally chartered instrumentality of the United States.
(b) Organization

(1) In general 

Production credit associations may be organized by 10 or more 

farmers or ranchers or producers or harvesters of aquatic 

products desiring to borrow money under the provisions of this 

part.  

(2) Articles of association

The proposed articles of association shall be forwarded to the 

Farm Credit Bank for the district accompanied by an 

agreement to subscribe on behalf of the association for stock in 

the bank in such amounts as may be required by the bank.
(Emphasis added.)  


12 U.S.C. § 2091 (1994) governs Federal land bank associations:  
(a) Charter
Each Federal land bank association shall continue as a federally chartered instrumentality of the United States.
(b) Organization

(1) In general

A Federal land bank association may be organized by any 

group of 10 or more persons desiring to borrow money from 

a Farm Credit Bank under section 2015(a) of this title, 

including persons to whom the Farm Credit Bank has made a 

loan directly or through an agent and has taken as security real 

estate located in the territory proposed to be served by the 

association.  

(2) Articles of association
*   *   *

(C) Stock purchase
Association stock may be paid for by surrendering for cancellation stock in the bank held by a borrower and the issuance of an equivalent amount of stock to such borrower in the association. 

(Emphasis added.)  

The banks for cooperatives have been in existence since the Farm Credit Act of 1933, Section 2, which provided:  

The Governor of the Farm Credit Administration, hereinafter in this Act referred to as the “governor”, is authorized and directed to organize and charter twelve corporations to be known as “Production Credit Corporations” and twelve banks to be known as “Banks for Cooperatives.”  

73rd Cong., Sess. I, Ch. 98, June 16, 1933.  Section 41 of the Act set forth the lending power of the banks for cooperatives:  
The Banks for Cooperatives are authorized to make loans to cooperative associations for any of the purposes and subject to the conditions and limitations set forth in the Agricultural Marketing Act, as amended, including amendments made by Title V of this Act, and subject to such terms and conditions as may be prescribed by the board of the bank with the approval of the governor.  

Id. (emphasis added).   

12 U.S.C. § 2121 (1994) governs the modern national banks for cooperatives:  

The banks for cooperatives established pursuant to sections 2 and 30 of the Farm Credit Act of 1933, as amended, shall continue as federal chartered instrumentalities of the United States.
(Emphasis added.) 


Pursuant to12 U.S.C. § 2128(a) (1994), as in the 1933 Act, banks for cooperatives are authorized to make loans and commitments to eligible “cooperative associations.”


The Agricultural Credit Act of 1987, section 413, allowed for the voluntary merger of various banks for cooperatives.  Publ. L. 100-233, 101 Stat. 1639 (Jan. 6, 1988).  Section 413(b) of that Act provided:  

(4)NATIONAL BANKS FOR COOPERATIVES--
(a) CREATION.--If the stockholders or eight or more of the district banks approve the merger, such banks, and the Central Bank for Cooperatives, shall be merged into a single bank, which shall be referred to as the “National Bank for Cooperatives.”  
*   *   *

(5) UNITED BANK FOR COOPERATIVES.--
(A) CREATION.--If the stockholders of more than one but fewer than eight of the district banks approve the plan, each such bank, and the Central Bank for Cooperatives (as approved by a numerical majority of its stockholders), shall be merged into a single bank, which shall be referred to as the “United Bank for Cooperatives.”  

Id.  Pursuant to this Act, NBC was formed, as duly noted in our findings.  Accordingly, 
12 U.S.C. § 2141 (1994), as in effect during the tax periods at issue, provided: 
(a) Charter
The National Bank for Cooperatives or the United Bank for Cooperatives, as the case may be (hereinafter in this part referred to as the “consolidated bank”), established under section 413 of the Agricultural Credit Act of 1987, shall be a federally chartered instrumentality of the United States and an institution of the Farm Credit System.  

(Emphasis added).  

Both in terms of the statutory framework and its actual function, NBC was a bank, as distinguished from a cooperative association.  The federal statutes, as supported by the legislative history, distinguished between “banks” and “cooperative associations.”  12 U.S.C. § 2128(a) (1994) authorizes banks for cooperatives to make loans and commitments to eligible “cooperative associations.”  12 U.S.C. § 1141j(a) defines “cooperative association” as: 

any association in which farmers act together in processing, preparing for market, handling, and/or marketing the farm products of persons so engaged, and also means any association in which farmers act together in purchasing, testing, grading, processing, distributing, and/or furnishing farm supplies and/or farm business services[.]  
This provision is part of the Agricultural Marketing Act.  The Farm Credit Act of 1933, 73rd Cong., Sess. I, Ch. 98, June 16, 1933, allowed the banks for cooperatives to make loans to cooperative associations for the purposes and subject to the conditions and limitations set forth in the Agricultural Marketing Act.  Therefore, we find that the definition of “cooperative association,” as set forth in 12 U.S.C. § 1141j(a), is useful in determining the meaning of the term “farmers’ cooperative credit associations.”  The definition has been in effect in substantially the same form since 1933.   The bank for cooperatives, as the lending institution, is distinguished from the “cooperative associations,” to which it lends money.  
As a further distinguishing characteristic of cooperative associations, 12 U.S.C. § 2071 refers to the organization of production credit associations by ten or more farmers, ranchers, producers, or harvesters.  12 U.S.C. § 2091 similarly refers to the organization of federal land bank associations by groups of ten or more persons desiring to borrow money.  These statutes also provide for articles of association.  We find no such provisions in the enabling statutes for banks for cooperatives and NBC, which simply provided for the chartering of these institutions, 
without reference to formation by members organizing under articles of association.  12 U.S.C. § 2121; 12 U.S.C. § 2141; Farm Credit Act of 1933, 73rd Cong., Sess. I, Ch. 98, June 16, 1933.  
In addition to the distinctions between banks and cooperative associations in the statutory language, NBC may be distinguished from farmers’ cooperative associations by its function.  As reflected in NBC’s 1991 annual report, NBC performed a variety of functions.  The primary function of the banks for cooperatives was to make loans to farmers’ cooperatives.  In addition to the bank’s primary function of providing loans to agricultural cooperatives, NBC financed rural utilities and agricultural cooperatives’ exports.  NBC thus functioned as a bank, not as an association of farmers.  The production credit associations and federal land bank associations, in contrast, function directly as associations of farmers or other persons involved in producing an agricultural product.
  Even the 1991 annual report distinguishes between “banks” and “associations.”  Further, the stock of NBC was not owned solely by the current customers of the bank.  According to the 1991 annual report, approximately 2,100 shareholders were then customers of the bank, but there were approximately 3,000 shareholders total.  According to the 1994 annual report, approximately 2,000 out of approximately 2,300 shareholders were then customers of the bank. 
We recognize that NBC may have been, in a sense, a “cooperative.”  21 U.S.C. § 2141(c) provides that the national bank for cooperatives shall “be organized and operated on a cooperative basis.”  The stock was owned primarily by the current borrowers.  However, the operative phrase in section 148.540 is “farmers’ cooperative credit associations.”  We must give effect to each word in the statute.  Pierce, 969 S.W.2d at 820.  NBC, as a bank, was not a “farmers’ cooperative credit association” under section 148.540.  NBC was a bank formed to 

make loans to farmers’ cooperative credit associations, as well as other entities such as rural utilities.  NBC, in contrast to the production credit associations and Federal land bank associations, was not an association, either by title or function.  Further, the production credit associations and Federal land bank associations could be regarded as farmers’ associations because they were directly made up of the agricultural producers.  NBC, in contrast, was a bank, lending primarily to farmers’ cooperatives – as distinguished from the individual producers – and its primary shareholders were farmers’ cooperatives, not the individual producers.  NBC was not a farmers’ cooperative credit association.  

Cobank seeks to equate the stock ownership in NBC with membership in a cooperative association.  However, because it was not a farmers’ cooperative credit association, NBC did not have “members.”  Further, because NBC extended credit to utilities, it is questionable whether NBC could have been regarded as extending “agricultural credit.”  NBC does not qualify as a farmers’ cooperative credit association “organized . . . for the extension of agricultural credit to [its] members only” under section 148.540.


The Director further argues that NBC did not operate without profit except to the extent that it paid dividends.  The Director argues that NBC made handsome profits, as reflected in our findings.  Cobank asserts that NBC was allowed to retain earnings and surplus for the purpose of operating.  12 U.S.C. § 2132.  However, because NBC was not a farmer’s cooperative credit association, we need not determine the degree to which it could have retained earnings and still been classified as operating without profit.5 


Because NBC did not qualify as a farmers’ cooperative credit association organized for the extension of agricultural credit to its members only, section 148.540 did not exempt it from 

Missouri corporation franchise tax.  NBC is subject to the Missouri corporation franchise tax under section 147.010.   

II. Change in Policy


Cobank argues that the Secretary retroactively changed a policy by subjecting NBC to taxation, and that NBC’s constitutional rights were thereby violated.  Cobank argues that the 

St. Louis Bank for Cooperatives was not held subject to taxation.  NBC was chartered in 1989 and is now held liable for franchise tax as of 1991.  We know of no authority, and Cobank has cited none, stating that a taxing agency cannot change its opinion as to whether a particular entity is subject to tax.  The United States Supreme Court has ruled that NBC is not exempt as a federal instrumentality.  Further, it is obvious that NBC, as a merger of various banks for cooperatives, was not the same entity as the St. Louis Bank for Cooperatives.  

III.  Penalty and Interest

Section 147.120, RSMo 1994, provides:  


2.  Any tax provided for under sections 147.010 to 147.120 not paid on or before the last day prescribed for payment under sections 147.010 to 147.120 (determined with regard to any extension of time for payment) shall be collected with a penalty of five percent per month or fractional part thereof until paid, not exceeding twenty-five percent in the aggregate.  Interest at the rate determined by section 32.056, RSMo, shall be added to any tax not paid on or before the date due under sections 147.010 to 147.120 (determined without regard to any extension of time for payment).  Nothing in sections 147.100 to 147.120 shall be construed so as to permit any officer of this state to remit or abate such interest.


3.  If any corporation fails to pay any tax due within the time prescribed under sections 147.010 to 147.120 or if any corporation makes errors and omissions in reports or payments, and the secretary of state determines that such action is the result of mistake or is due to circumstances beyond reasonable control and that such delinquency or inaccuracy was unavoidable or devoid of any intent to evade the tax, the secretary of state may, at his discretion, waive any penalty that would otherwise be imposed.    


The Secretary assessed a 25 percent penalty.  Neither party has presented any argument in this case as to the penalty.  The franchise tax is due by the 15th day of the fourth month of the corporation’s taxable year.  Section 147.030.1, RSMo 1994.  We find no grounds to waive the penalty under section 147.120.3.  Because Cobank failed to pay franchise tax, it is liable for the 25 percent penalty, as the Secretary assessed, plus accrued interest.  

Summary 


NBC was not a farmer’s cooperative credit association organized for the extension of agricultural credit to its members only.  Therefore, it was not excluded from Missouri corporation franchise tax under section 148.540. 


Cobank, as successor to NBC, is liable for Missouri franchise tax and penalty as the Secretary assessed, plus accrued interest.


SO ORDERED on February 21, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�The annual report refers to NBC as “CoBank,” even though Cobank was not officially chartered until 1995.  


	�This Commission also has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1, RSMo 2000.  


	�The quoted portions of these statutes were unchanged throughout the periods at issue in this case.  


	�We note that the taxability of production credit associations is not at issue in this case.  


12 U.S.C. 1141j(a) defines “cooperative association” as “any association in which farmers act together in processing, preparing for market, handling, and/or marketing the farm products of persons so engaged, and also means any association in which farmers act together in purchasing, testing, grading, processing, distributing, and/or furnishing farm supplies and/or farm business services.”  Although this provision is part of the Agricultural Marketing Act, and not the Farm Credit Act, it supports our construction of the term “farmers’ cooperative credit association.”  


	5Likewise, we do not reach the Director’s contention that the “in lieu of” provision does not exempt NBC from corporate franchise tax liability.  Prudential Ins. Co. of America v. Director of Revenue, 885 S.W.2d 337 (Mo. banc 1994); Arsenal Credit Union v. Giles, 715 S.W.2d 918 (Mo. banc 1986).   
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