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DECISION


We deny Club Concepts’ renewal application because it did not prove its managing officer’s good moral character.  The liquor licenses of Club Concepts, Inc., (Club Concepts) are subject to discipline because Club Concepts served minors, served after hours, and failed to be a closed place.

Procedure


On July 24, 2002, Club Concepts filed the petition in Case No. 02-1186 LC, appealing the denial of its application to renew its license.  On December 26, 2002, Club Concepts filed the petition in Case No. 02-1925 LC, appealing the revocation of its licenses.  On Friday, October 31, 2003, we convened hearings on the petitions.  Though notified of the time and place of the hearing, Club Concepts made no appearance.  Assistant Attorney General Da-Niel Cunningham represented the Supervisor.  We consolidate these cases for decision only.  

Findings of Fact

1. Club Concepts did business as Liquid at 326 S. 21 Street, St. Louis City, Missouri, under licenses for retail liquor by the drink and extended hours.  

2. On September 22, 2001, Club Concepts’ employee supplied intoxicating liquor to Jason Conner and permitted him to consume it.  On Saturday, December 1, 2001, Club Concepts’ employee supplied intoxicating liquor to Joseph A. Banks, Richard Micheletta, Michael Mayro, and Andrea Robbins and permitted them to consume it on the licensed premises.  Conner, Banks, Micheletta, Mayro, and Robbins were under the age of 21 when Club Concepts’ employees supplied intoxicating liquor to them and permitted them to consume it.

3. On Sunday, December 2, 2001, between 3:00 a.m. and 6:00 a.m., Club Concepts permitted James Campbell and Jason Watson to consume intoxicating liquor on the licensed premises.  

Conclusions of Law


We have jurisdiction to hear Club Concepts’ petitions under § 311.691.
 

I.  Renewal (Case No. 02-1186 LC)


Club Concepts has the burden of proving that the law entitles it to renewal.  Section 621.120.  The Supervisor’s answer in Case No. 02-1186 LC cites § 311.060.1, which provides:  

No . . . corporation [shall] be granted a license hereunder unless the managing officer of such corporation is of good moral character and a qualified legal voter and taxpaying citizen of the county, town, city or village[.] 

Club Concepts did not appear at the hearing to offer evidence that its managing officer was of good moral character and a qualified voter.  Therefore, it did not carry its burden of proof.  We deny the application for renewal. 
  

II.  Discipline (Case No. 02-1925 LC)


The Supervisor has the burden to prove that Club Concepts has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director’s answer in case no. 02-1186 LC cites § 311.680.1, which provides:

Whenever . . . a person licensed hereunder . . . has violated any of the provisions of this chapter, the supervisor of liquor control may, warn, place on probation on such terms and conditions as the supervisor of liquor control deems appropriate for a period not to exceed twelve months, suspend or revoke the license of that person[;]

and § 311.660(6), which allows the Supervisor to:  

Establish rules and regulations for the conduct of the business carried on by each specific licensee under the license, and such rules and regulations if not obeyed by every licensee shall be grounds for the revocation or suspension of the license[.]

The Supervisor’s Regulation 11 CSR 70-2.140(1) provides:

Licensees at all times are responsible for the conduct of their business and at all times are directly responsible for any act or conduct of any employee on the premises which is in violation of [chapter 311, RSMo] or the regulations of the supervisor of liquor control.

(Emphasis added.) 


The Director argues that Club Concepts violated § 311.310, which provides:

Any licensee under this chapter, or his employee, who shall sell, vend, give away or otherwise supply any intoxicating liquor in any quantity whatsoever to any person under the age of twenty-one years . . . shall be deemed guilty of a misdemeanor[;]

and the Supervisor’s Regulation 11 CSR 70-2.140(13), which provides:

No licensee shall permit anyone under the age of twenty-one (21) years of age to consume intoxicating liquor or three and two-tenths percent (3.2%) nonintoxicating beer upon or about his/her licensed premises.

(Emphasis added.)  “Permit” includes passive conduct, including “tacit consent or . . . not hindering[.]”  Smarr v. Sports Enters., 849 S.W.2d 46, 48 (Mo. App., W.D. 1993).  Club Concepts violated § 311.310 and Regulation 11 CSR 70-2.140(13) when it served intoxicating liquor to, and permitted its consumption by, Connor, Banks, Micheletta, Mayro, and Robbins.  

The Director argues that Club Concepts violated § 311.480.3, which provides:

The drinking or consumption of intoxicating liquor shall not be permitted in, upon, or about the licensed premises by any person . . . between the hours of 1:30 a.m. and 6:00 a.m. on any weekday, and between the hours of 12:00 midnight Saturday and 12:00 midnight Sunday. . . .  The provision of this section regulating the drinking or consumption of intoxicating liquor 

between certain hours and on Sunday shall apply also to premises licensed under this chapter to sell intoxicating liquor by the drink[.] 

(emphasis added) and § 311.290, which provides in part:

If the person has a license to sell intoxicating liquor by the drink, his premises shall be and remain a closed place as defined in this section . . . between the hours of 1:30 a.m. Sunday and 6:00 a.m. Monday. . . .  A “closed place” is defined to mean a place where all doors are locked and where no patrons are in the place or about the premises.

A “patron” is “one who buys the goods or uses the services offered esp[ecially] by an establishment[.]”  WEBSTER’S NINTH NEW COLLEGIATE DICTIONARY 863 (1986).  Section 311.176.1 provides for the extension of hours that Club Concepts’ Sunday license permitted:

Any person possessing the qualifications and meeting the requirements of this chapter who is licensed to sell intoxicating liquor by the drink at retail for consumption on the premises in a city not located within a county, may apply to the supervisor of liquor control for a special permit to remain open on each day of the week until 3:00 a.m. of the morning of the following day. . . . 

(Emphasis added.)  The Director has shown that Club Concepts violated §§ 311.290 and 311.480.3 by permitting Campbell and Watson to consume intoxicating liquor on the premises between 3:00 a.m. and 6:00 a.m. on Sunday, December 2, 2001.  

Summary


We deny Club Concepts’ renewal application.  We conclude that Club Concepts’ licenses are subject to discipline for violating Regulation 11 CSR 70-2.140(13) and §§ 311.290, 311.310, and 311.480.3.  


SO ORDERED on November 20, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are in the 2000 Revised Statutes of Missouri unless otherwise noted.  Section 311.691 provides:





	Any person aggrieved by official action of the supervisor of liquor control affecting the licensed status of a person subject to the jurisdiction of the supervisor of liquor control, including the . . . revocation . . . or the failure to renew a license, may seek a determination thereon by the administrative hearing commission[.]





(Emphasis added.)  An “aggrieved” person is one whose personal or property rights or interests have been directly and prejudicially affected by an administrative action.  St. Joseph's Hill Infirmary v. Mandl, 682 S.W.2d 821, 824 (Mo. App., E.D. 1984).  The effect must be immediate and not merely a remote possible consequence.  Id.; Hertz Corp. v. State Tax Comm'n, 528 S.W.2d 952 (Mo. banc 1975).  A case is moot when an event has occurred that makes our decision unnecessary or makes it impossible for us to grant effectual relief.  Rosenfeld v. Thoele, 28 S.W.3d 446, 451 (Mo. App., E.D. 2000).  Club Concepts’ license expired by operation of law on June 30, 2003.  If we deny its application for renewal, the appeal of the revocation is moot.  If we allow the revocation, the renewal application is moot.  However, a reversal on either issue would require us to resolve the other.  Therefore, we decide both.   


�The denial letter does not cite that provision.  The denial letter cites § 311.060.2(1), which provides:





No . . . corporation shall be qualified for a license under this law if . . . such corporation, or any officer, director, or any stockholder owning . . . ten percent or more of the stock of such corporation, . . . shall have had a license revoked under this law[.]





(Emphasis added.)  The Supervisor’s answer also cites that provision.  In his denial letter and answer, the Supervisor does not allege that he had ever revoked Club Concepts’ license.  Rather, he alleges that one of Club Concepts’ stockholders held stock in another corporation that had a license revoked.  He proved that allegation at the hearing.  However, § 311.060.2(1) does not provide for denial on that basis.  
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