Before the

Administrative Hearing Commission

State of Missouri

NILA AND CRAIG CLEAVES, 
)


)



Petitioners,
)




)


vs.

)

No. 10-0898 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Nila and Craig Cleaves (“the Cleaves”) are not entitled to a refund of sales tax paid on their purchase of a motor vehicle.  

Procedure


On May 20, 2010, the Cleaves appealed the Director of Revenue’s (“the Director”) denial of a claim for a refund of sales tax paid on a motor vehicle.  


On August 13, 2010, the Director filed a motion for summary decision.  We gave the Cleaves until August 30, 2010, to respond to the motion, but they did not respond.  


Our Regulation 1 CSR 15-3.446(5)(A) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.  

Findings of Fact

1. On September 16, 2008, the Cleaves sold a 1966 Mercedes to Star Motor Sales for $17,517.00.  
2. On March 15, 2010, the Cleaves purchased a 2008 Lexus for $40,700.00 and paid sales tax of $1,719.58 on the transaction.  
3. On April 14, 2010, the Cleaves submitted a request to the Director for a partial refund of sales tax in the amount of $1,353.19 for the purchase of the Lexus.  

4. On April 19, 2010, the Director issued a final decision denying the refund claim. 

Conclusions of Law


We have jurisdiction to hear the Cleaves’ petition.
  The Cleaves have the burden to prove that the law entitles them to a refund.
    


Section 144.025.1, RSMo Supp. 2009, provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made fro the article traded in or exchanged . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added).  A refund is a limited waiver of sovereign immunity and is not allowed unless expressly permitted by statute.
  “When a state consents to be sued, it may be proceeded against only in the manner and to the extent provided by the statute; and the state may prescribe the 
procedure to be followed and such other terms and conditions as it sees fit.”
  The Cleaves are not entitled to a refund on the sale of the 1966 Mercedes because they bought the 2008 Lexus 545 days after the sale of the Mercedes, well beyond the 180-day limit.

The Cleaves’ complaint asserts that the Director’s action constituted unfair discrimination because Mr. Cleaves is a senior citizen and that they were not in a position financially to buy another car within the time allotted by statute.
  Neither the Director nor this Commission has the authority to change the law.
  We may only apply the law to the facts to decide the appeal.  This Commission does not have authority to decide constitutional issues such as discrimination.
  We find no provision of law allowing a refund in this case.  

The law does not allow a refund.  We grant the Director’s motion and cancel the hearing.  

SO ORDERED on September 17, 2010.


________________________________



KAREN A. WINN  


Commissioner

	�Section 621.050.1.  Statutory references are to RSMo 2000 unless otherwise noted.  


	�Section 621.050.2.


�Community Fed. Sav. & Loan Ass’n v. Director of Revenue, 796 S.W.2d 883, 885 (Mo. banc 1990).  


�State ex rel. Brady Motorfrate, Inc. v. State Tax Comm’n, 517 S.W.2d 133, 137 (Mo. 1974).  


�The Cleaves’ complaint incorrectly states the time period as 365 days, which is understandable because the April 19, 2010, letter informing them that their refund claim was denied states:  “[T]he vehicle purchased and the vehicle sold are over the 180 days allowed by 365 days.”  


�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


�Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999); Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  
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