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)

DECISION


The State Board of Respiratory Care (“the Board”) has no cause to discipline Tomi Clark.  
Procedure


On February 8, 2005, the Board filed a complaint.  On May 6, 2005, our notice of complaint/notice of hearing and a copy of the complaint were served on Clark personally.  On September 14, 2005, the Board filed its first amended complaint.  We held our hearing on 
March 31, 2006.  Assistant Attorney General William E. Roberts represented the Board.  Clark represented himself.  Our reporter filed the transcript on May 31, 2006.  We received the last written argument on August 16, 2006.  
Findings of Fact


1.
The Board licensed Clark as a respiratory care practitioner on April 22, 1999.
  Clark’s license lapsed on July 31, 2002, due to his failure to complete all renewal requirements.  The Board reactivated Clark’s license on January 24, 2003.  Clark’s license is presently current and active.


2.
In April,
 a pulmonologist informed GM, a 79-year old woman, and her son, Gregory, that GM would need some kind of breathing assistance for the rest of her life.

3.
GM began using a ventilator to assist her breathing.  The ventilator delivers pressurized air at a certain rate and volume into the lungs of a patient.  GM's ventilator was attached by tube to an opening in her windpipe called a “tracheostomy.”
  After delivering a “breath,” the ventilator paused to allow GM to exhale on her own.  A device called an oxygen concentrator mixed oxygen from oxygen tanks into the air that the ventilator delivered to GM.

4.
During the summer of 2002, GM was at a nursing home where she was off the ventilator for a “good bit of time.”
  

5.
On September 4, GM became a resident at Scenic View Skilled Care (“Scenic View”) at Herculaneum.  During her time at Scenic View, GM's physician was Ashutosh Patel, M.D. 

6.
Scenic View employed five respiratory therapists.  Clark was one of them and was one of the first therapists to talk with Gregory about GM’s care.    


7.
Gregory wanted GM to have some independence from the ventilator.  During the admissions process, Gregory discussed with the Scenic View staff his and his mother’s desire to strengthen her so that she could have some degree of independence from the ventilator.  The staff informed Gregory that she would be able to go off the ventilator for short periods of time.  At some point, Gregory was informed that the staff needed a doctor’s order to take her off the ventilator for any period of time.


8.
The muscles that a patient uses to inhale on his or her own can become weak from lack of use after spending some time on a ventilator.  “Weaning” a patient from a ventilator is a process involving the conditioning of those breathing muscles to become strong enough for the patient to inhale on her own.    

9.
Clark and Gregory talked about GM being weaned off the ventilator.  Clark told Gregory that he thought GM was a good candidate for being weaned.  

10.
Gregory never discussed his mother’s breathing problems and possible remedies with Dr. Patel.
 

11.
On September 4, Dr. Patel ordered “Trach. Collar during P.T. to walk as tolerated.”
  A trach collar, also called a “breathing collar,” is used when a patient is off the ventilator.  It is a device that fits over the tracheostomy to form a cloud of oxygen around it so that every time the patient inhales, she breathes in an increased amount of oxygen to decrease the work of breathing on her own.

12.
On September 11, Dr. Patel signed a “Physical Therapy Plan for Treatment and Certification” for September 11 through October 9.  The plan was premised on GM’s expressed 
desire to be able to walk around her room.  The plan calls for skilled physical therapy five times per week.
  The plan says nothing about taking GM off her ventilator for any period of time.


13.
The progress notes from September 18 to October 2 say nothing about taking GM off her ventilator.
  

14. 
By the end of September, Gregory questioned the staff as to why “it didn’t seem like she was off the ventilator.”
  

15.
A “physical therapy 4-week summary & continued plan of treatment,” dated October 9 (“the October 9 plan”), was prepared to extend physical therapy until November 6, 2002.  The physical therapy was to take place five times per week for four weeks.  The “Rationale for Skilled Services” provides:

Cont[inue] P.T. to Increase Ex[ercise] tolerance while off ventilator But on Breathing Collar.  Progress to AMB[ulate] around Room . . . [illegible].

Dr. Patel signed off on the following sentence:  “I have reviewed this plan of treatment and re-certify a continuing need for services.”


16.
Twice in October when Gregory visited GM, she was off the ventilator while in her room.  On one occasion, he took her outside to enjoy the weather.  On the other occasion, he took her to the downstairs patio.  

17.
Clark, in concert with the four other respiratory care therapists at Scenic View, attempted to reduce GM’s dependence on the ventilator by removing GM from the ventilator and allowing GM to breathe on her own for periods of one to two hours when she was not in physical therapy.  Clark always put the breathing collar on GM when she was off the ventilator.  Clark 
checked GM’s saturation statistics to make sure they were at a level that would not endanger her while she was off the ventilator. 

18.
On October 16, two physical therapists signed a progress note indicating that GM continued to make progress toward her goal to walk around her room.  The plan was to continue the skilled physical therapy five times per week.


19.
On October 23, two physical therapists signed a progress note indicating GM's continued progress and that the plan included:  “Continue skilled therapy 5x/wk to reach max rehab potential.  Continue to work with resp. therapist to wean off vent.”


20.
On October 30, a physical therapist entered a progress note stating that GM had a respiratory infection “and is not able to tolerate ambulation off the vent at this time.”
  The plan was to continue skilled physical therapy five times per week.

21.
On November 6, Dr. Patel discharged GM from physical therapy services and referred her to restorative therapy.  Dr. Patel and the physical therapist noted that GM had achieved her maximum level of function.


22.
From November 6 to 12, GM was hospitalized for right lobe pneumonia.  

23.
On November 13, Dr. Patel ordered physical therapy to enable GM to return to her previous level of mobility.  There is no written indication that GM was to be taken off her ventilator.


24.
Also on November 13, Dr. Patel signed an occupational therapy plan on which he noted under “Precautions” (# 21):  “Ventilator & O2 @ all times.”


25.
Around Thanksgiving, Gregory discussed GM's care with Scenic View staff.  Gregory hoped that GM would be independent of the ventilator enough so that she could go home for her 80th birthday in February 2003.
  

26.
The “Care Plan” for GM has “Skilled PT 5 times per week for 4 weeks” crossed out with “DC’d” (meaning discontinued) and “12/9/02” written next to it.


27.
After Thanksgiving, GM's son visited GM several times when she was sitting in the room without being on the ventilator.  During December, Gregory received reports that GM was walking 100 to 120 feet without the assistance of the ventilator during physical therapy and that her oxygen saturation was 95 percent or better, which he understood to be “pretty good.”


28.
GM continued his discussions with Scenic View staff, including Clark, about whether GM could be switched to a less expensive ventilator that would still meet GM's needs.  The staff informed Gregory that during physical therapy GM was off the ventilator for 50 minutes to an hour.
  

29.
On December 31, the physical therapist noted in a progress note:

Resident continues to demonstrate progress toward goal areas.  Res is tolerating ther [sic] act, exercise and ambulation better.  Residents O2 sats [sic] are staying at or above 93% during ambulation and activities in standing when off vent.

The plan was to continue GM on physical therapy.
30.
Clark documented his care for GM on the “ventilator monitoring record.”  For instance, on the January 2, 2003, ventilator monitoring record, Clark wrote, as he translated the medical shorthand at the hearing:

It says resident placed on trach collar 50 percent times 1 hour 15 minutes, tolerated well.  Heart rate increased to 106.  RT placed resident back on vent at twelve.  RT will increase wean time gradually.

31.
Any time that Clark took GM off the ventilator, he put a breathing collar on her.

32.
On January 4, 2003, Gregory and his wife visited GM.  They watched television with her while she ate a “hearty meal.”  The staff informed Gregory that GM was walking and was spending about an hour each day off the ventilator.

33.
GM was taken to the hospital on January 6, 2003, and died on January 10, 2003.  GM was not in Clark’s care when she was taken to the hospital.
34.
Pursuant to a hotline call to the Department of Health and Senior Services, an investigator went to Scenic View.  She found GM's file disorganized.  It was missing “respiratory notes” that have not been found yet.
  She found doctors’ orders with dates on them.
  She could not determine whether any doctors’ orders were missing from the file.
35.
Clark helped the investigator try to track down respiratory notes.
 
36.
Clark told the investigator that GM's son “adamantly requested of the respiratory therapy staff that they wean his mother off the ventilator.” 
  Clark said there was a written order 
to wean GM from the ventilator.
  Clark said he took GM off the ventilator for no longer than two hours at a time and that he always checked the “saturation stats” to make sure they were at a safe level.

37.
The family of GM filed a wrongful death action against Scenic View and Clark, among others.

Conclusions of Law


We have jurisdiction over the complaint.
  The Board has the burden to prove facts showing cause for discipline.
  The Board must prove its case by a preponderance of the evidence.
  
Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]

Section 334.920.2, RSMo 2000, authorizes discipline for:

(5) . . . misconduct, gross negligence . . . in the performance of the functions and duties of a respiratory care practitioner;
*   *   *


(12) Violation of any professional trust or confidence[.]
The court in Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001) defined misconduct:

The Supreme Court found that “[m]isconduct means transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature.”  Conard, 944 S.W.2d at 201.  Since the Supreme 
Court did not define “willful” in Baber or Conard this court utilizes the dictionary definition of “willful.”  “Willful” is defined as “proceeding from a conscious motion of the will; . . . deliberate. Intending the result which actually comes to pass; . . . intentional, purposeful; . . . done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful . . . .”  BLACK'S LAW DICTIONARY 1599 (7th ed.1999).
Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.
  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
   

The Board’s Regulation 4 CSR 255-5.010
 provides:
(1) All respiratory care practitioners and permit holders shall—
*   *   *

(C) Perform only those procedures or functions in which s/he is individually competent and which are within the scope of accepted and responsible practice[.]
The Board contends that Clark’s removing GM from the ventilator outside of physical therapy was contrary to doctor’s orders and, therefore, outside the scope of accepted and responsible practice.  The Board must prove two things:  first, that a respiratory care practitioner needs a doctor’s order to take a patient off a ventilator; and second, that there is no doctor’s order 
allowing Clark’s practice of taking GM off the ventilator for an hour or two when she was not in physical therapy.

The Board presented no expert testimony as to what the “accepted and responsible” practice is for a respiratory care practitioner in regard to removing a patient from a ventilator.  However, Clark admitted that he is “under a duty to follow physician’s orders”
 and later testified:  “You have to make sure that the orders are written initially for you to begin weaning.” 
 Clark's admission and testimony are sufficient to establish that it is not an acceptable and responsible practice to take a patient off a ventilator without a physician’s order.
The Board alleges and Clark admitted both before and during the hearing that he and the other respiratory care therapists took GM off the ventilator to strengthen her so she could spend longer periods breathing on her own.  The Board must prove that there was no physician’s order allowing Clark to take GM off the ventilator when she was not in physical therapy.  Clark adamantly insisted during a hotline investigation and at the hearing that he saw Dr. Patel’s order allowing GM to be “weaned” off the ventilator at other times.  He contends that the openness of the practice of weaning GM from her ventilator and that the whole respiratory care staff was involved supports his position that Dr. Patel wrote an order authorizing such.  GM’s son supported Clark's contention that the practice was open and that the entire respiratory staff engaged in it.  Gregory urged the staff to have his mother off the ventilator for periods of time to strengthen her ability to breathe without the ventilator.  By the end of September, Gregory questioned why it did not appear that she was off the ventilator.  Beginning in October, Gregory saw that his mother was off the ventilator on a number of his visits.  On two occasions, Gregory took his mother outside and to the lower patio to help her enjoy being away from her room.  No 
one hid the practice of taking GM off her ventilator while she was in her room.  Clark even noted when GM was off the ventilator in the ventilator monitoring records.  

The Board argues that there is no evidence of such a physician’s order in GM's Scenic View files.  Clark replies that we cannot make the usual presumption of the integrity of the file because the hotline investigator admitted that GM’s file was “unorganized” when she examined it after GM's death.  To the day of the hearing, Scenic View had not been able to find all of the “respiratory notes.”
  
The strength of the hotline investigator’s testimony is weakened by two facts.  First, in response to the question, “[W]ere you able to find any orders regarding weaning Resident GM from the ventilator?” she testified, “No.  There were no records.”
  On the contrary, in the copy of GM's file that the Board offered into evidence, there is the September 4 order from Dr. Patel allowing weaning during physical therapy, as well as his certification of the October 9 plan to increase GM's exercise tolerance while off the ventilator.  The September 4 order comes within the scope of the question asked at the hearing, so either the September 4 order was not in the file that the investigator viewed or the investigator’s memory was faulty or she did not understand the question.  If the September 4 order was not in a file that was disorganized and missing other documents, it is certainly possible that the physician’s order that Clark claims he saw was in the file originally but has since been lost. 

The Board relies on the investigator’s assertion that she knows that the file contains all of the doctor’s orders “[b]ecause they’re dated and I went through them.”
  In response to further questioning about whether certain pages of a doctor’s order might be missing from the file, the 
investigator admitted:  “There’s no way that I could know that every piece of paper was there.”
  Our review of the file shows that the orders are widely scattered on separate forms, labeled “Physician’s Order.”  Some forms have one dated order;
 others have several dated orders on a single page.
  An order allowing GM to be taken off the ventilator outside of physical therapy could well have been written on a separate “Physician’s Order” form and lost from the file.  Contrary to the investigator’s reasoning, the fact that the physician orders still in the file were dated does not eliminate that possibility.  
We conclude that the testimony of the hotline investigator does not support the Board’s contention that there was no order allowing Clark to take GM off the ventilator outside of physical therapy.

The Board relies also on the affidavit of Dr. Patel in which he avers:

4.  [GM] was ventilator dependent during the time that she was a resident at Scenic View, and I did not feel that she was a good candidate to be weaned from the ventilator.

5.  At no time during [GM’s] residence at Scenic View did I order or authorize Thomas Clark or any other respiratory therapist to attempt to wean [GM] off of her ventilator by removing her from the ventilator for periods of time.  

*   *   *


7.  It is not my practice to order or authorize respiratory therapists at nursing homes to remove residents under my care from ventilators.  If one of my patients is a candidate to be removed from the ventilator, it is my practice to send them to a hospital to have the ventilator removed under the supervision of a pulmonologist.

The September 4 order to have GM off her ventilator during physical therapy and 
Dr. Patel’s certification of the October 9 plan, with its provision for increasing GM's exercise tolerance while off the ventilator, conclusively impeaches the doctor’s affidavit as set forth above.  These documents are also contrary to Dr. Patel’s averment that it was not his practice to order nursing home residents removed from the ventilator while still at the nursing home.  This impeachment destroys any credibility that we could give to Dr. Patel’s affidavit testimony that he never authorized the respiratory therapists to take GM off the ventilator for any period of time.  
The Board points out that when GM returned from the hospital in November, Dr. Patel signed an occupational therapy plan that called for her being on the ventilator and oxygen at all times.  However, Dr. Patel signed a physical therapy plan on the same date that did not have that condition.  By early December, Scenic View staff was informing GM's son that she was doing well at physical therapy when off the ventilator.  Gregory saw GM breathing without the ventilator when visiting her in her room.  By December 31, a physical therapist’s progress note documented that GM's oxygen readings were at or above 93% while walking and doing other activities “when off vent.”  Regardless of what Dr. Patel put in an occupational therapy plan, the physical therapists acted as if it was well understood that GM was to be off the ventilator as a way of building her back up to her previously high level of function.  This hardly proves that there was no physician’s order allowing the respiratory therapists to “wean” GM off the ventilator.

Clark argues that the lawsuit that GM's family filed against him and Scenic View could implicate others, such as Dr. Patel, who presumably had access to the file.  Scenic View had custody and responsibility for the integrity of the file.  We make no finding that anyone deliberately tampered with the file, but, as we discussed above, there was no showing that we 
can trust the integrity of the file to the point of concluding that a physician’s order never existed simply because it is not in the file now.
The Board’s evidence that there was no physician’s order allowing Clark to wean GM off the ventilator is weak and inconsistent.  
On the other hand, Clark claimed from the beginning that he and the other respiratory therapists were following Dr. Patel’s order.  Clark and the other respiratory therapists openly conducted themselves as if Dr. Patel had ordered GM to be off the ventilator when she was not in physical therapy.  GM's son witnessed GM breathing without the ventilator when she was not in physical therapy; staff told him that they had her off the ventilator to wean her; and Clark documented in the ventilator monitoring records when he had GM off the ventilator.  All of this is consistent with there being a written physician’s order allowing the respiratory therapy staff to have GM breathing without the ventilator outside of physical therapy.
We conclude that the Board has failed to prove that there was no written physician’s order authorizing Clark to wean GM off the ventilator outside of physical therapy.
Summary


The Board has failed to show by a preponderance of the credible evidence that there was no written physician’s order authorizing Clark to wean GM off the ventilator outside of physical therapy.  We find no cause for discipline.

SO ORDERED on November 15, 2006.



________________________________



JUNE STRIEGEL DOUGHTY  


Commissioner

	�We use the title “respiratory care practitioner” because that is the title in the licensure affidavit.  The Board alleges in the first amended complaint that Clark is licensed as a “certified respiratory technician.”  That is the title used in the Petitioner’s second request for admissions, Petitioner’s Exhibit 2, ¶ 2, to which Clark admitted.  The two titles refer to the same license because the license number given in the licensure affidavit is the same as the number given in the first amended complaint and in Petitioner’s Exhibit 2.  There is no explanation in the record as to why the same license has two different titles.


	�Dates refer to 2002, unless otherwise indicated.


	�A tracheostomy is an opening in the windpipe for insertion of a tube to facilitate ventilation.  DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 1929 (30th ed. 2003).


	�Tr. at 31.


	�Tr. at 30-31.


	�Id. at 31-32, 35-36.


	�Pet’r Ex. 4, Vol. I, at 23.  “P.T.” means “physical therapy.”   


	�Pet’r Ex. 4, Vol. I, at 79-81.


	�Id. at 82-84.


	�Tr. at 31.  


	�Pet’r Ex. 4, Vol. I, at 73.


	�Pet’r Ex. 4, Vol. I, at 78.  Under “Assessment,” the therapist wrote some numbers and symbols that end with “supplemental off vent.”  We have no explanation of what this means in terms of whether GM was performing her physical therapy while off the ventilator.


	�Id. at 77.


	�Id. at 74.


	�Id. at 3 (physician’s order) and 86 (discharge summary). 


	�Pet’r Ex. 4, Vol. II, at 142.


	�Id. at 126.


	�Tr. at 23.


	�Pet’r Ex. 4, Vol. II, at 200.


	�Tr. at 24.


	�Id. at 25.


	�Pet’r Ex. 4, Vol. II, at 150.


	�Tr. at 96, translating writing at Petitioner’s Exhibit 4, Vol. II, at 297.  See same conduct noted on ventilator monitoring records for December 27, 2002, and January 3, 2003, at Petitioner’s Exhibit 4, Vol. II, at 285 and 299, respectively.


	�Tr. at 104-05.


	�Id. at 26.


	�Id. at 63 and 65.


	�Id. at 63.


	�Id. at 66.


	�Id. at 46.


	�Tr. at 47.


	�Id. at 46.


	�Id. at 34.


	�Section 621.045, RSMo Supp. 2005.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


	�Id.


	�Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  


	�Id.  


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


	�In the first amended complaint, ¶ 14, and in the Board’s “Proposed Findings of Fact and Conclusions of Law,” p. 6, the Board cites Regulation 4 CSR 255-5.020(1)(C).  However, in both instances, the text that the Board quotes is from Rule 5.010.  Because the Board builds its arguments on that text, we understand that its reference to Rule 5.020 to be a typographical error.  Also, because the Board quotes the text in the first amended complaint, Clark had adequate notice of the regulation upon which the Board relies.  See Regulation 1 CSR 15-3.350(2)(A)4.  We also note that, effective August 28, 2006, Executive Order 06-04 moved Regulation 4 CSR 255-5.010 to 20 CSR 2255-5.010.


	�Pet’r Ex. 2, ¶ 22.  


	�Tr. at 79.


	�Tr. at 63 and 65.


	�Id. at 48.


	�Id. at 66.   


	�Tr. at 66.


	�See, for example, two orders dated November 6, each on separate forms at Petitioner’s Exhibit 4, Vol. I, at 2 and 3.


	�See for example, orders dated October 22 and 27, and two for October 28 on a single page at Petitioner’s Exhibit 4, Vol. I, at 8.  The September 4 order allowing for physical therapy without the ventilator is on a single page with nine other orders for the same date.  Id. at 23.


	�Pet’r Ex. 3.
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