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State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 03-1378 DI




)

MICHAEL A. CLARK,
)




)



Respondent.
)

DECISION


Michael A. Clark’s insurance producer license is subject to discipline because Clark was convicted of a felony.

Procedure


On July 3, 2003, the Director of Insurance (Director) filed a complaint seeking to discipline Clark’s license.  Clark filed an answer on August 14, 2003.  We held a hearing on January 5, 2004.  Stephen Gleason represented the Director.  Although notified of the time and place of the hearing, neither Clark nor anyone representing him appeared.  The matter became ready for our decision on January 12, 2004, the date the transcript was filed.

Findings of Fact

1. Clark was issued an insurance producer license, which expired on September 28, 2002.

2. On or about March 4, 1997,
 Clark intentionally set fire to his residential home to avoid foreclosure and accepted a $7,000 payment from his homeowners insurance company for apartment rental and cleaning the contents of the house.

3. On October 8, 1997, in the District Court of Johnson County, Kansas, Clark was convicted on his guilty plea of attempted arson,
 a felony.  Case No. 97CR902.

Conclusions of Law 


We have jurisdiction to hear the Director’s complaint.  Section 621.045.
  The Director has the burden of proving that Clark has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director’s complaint cites § 375.141.1(6) and (8), RSMo Supp. 2002, as cause to discipline Clark’s license.  However, the conduct at issue took place in 1997.  We apply the substantive law in effect when the conduct occurred.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).  The Director must provide sufficient notice for Clark to prepare a defense.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).


Although the Director used the wrong subsection numbers, he quoted the language of the disciplinary statute, which may be enough to put Clark on notice of the charges against him.  The language in § 375.141.1(6), RSMo Supp. 2002,  and § 375.141.1(3) is almost identical.
  We find 

that Clark had notice that his license could be subject to discipline for conviction of “a felony or crime involving moral turpitude.”


Clark was convicted of attempted arson, a felony under K.S.A. 21-3301.  Clark’s license is subject to discipline under § 375.141.1(3).


Section 375.141.1(8), RSMo Supp. 2002, authorizes discipline for:


(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

This is similar to language found in § 375.141.1(6), which authorizes discipline if a licensee:


(6) Practiced or aided or abetted in the practice of fraud, forgery, deception, collusion or conspiracy in connection with any insurance transaction[.]

We find that the two subsections are not similar enough to provide Clark with sufficient notice.  Clark’s license is not subject to discipline under § 375.141.1.1(6) or § 375.141.1(8), RSMo Supp. 2002.
Summary


Clark’s license is subject to discipline under § 375.141.1(3).


SO ORDERED on February 9, 2004.



________________________________



KAREN A. WINN



Commissioner

	�The complaint and the indictment lists the date of the offense as March 8, 1997, while the entry of judgment lists the date of offense as March 4, 1997.  (Pt’r Ex. 4.)  A statement from Clark states that the date was March 4, 1997.  (Pt’r Ex. 3.)





	�Clark’s statement is that the prosecutor reduced the charge from arson to attempted arson.  (Pt’r Ex. 3.)





	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.





	�The only difference is the word “having.”





PAGE  
3

