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DECISION


  We grant the application of Charles L. Church to take the licensure examination for hearing instrument specialist (“the examination”).

The Missouri Board of Examiners for Hearing Instrument Specialists (“the Board”) shall take all steps necessary to allow Church to take the examination.

Procedure


The Board denied Church’s application to take the examination.  Church appealed.  We held a hearing on July 26, 2007.  Church appeared on his own behalf.  Assistant Attorney General Joshua L. Fizer and certified Rule 13 law student, Min Lee, represented the Board.  On January 17, 2008, we issued an order requiring the Board to supply evidence to assist us in determining jurisdiction.  On February 5, 2008, the Board replied, stating that it has no further evidence to provide this Commission.  
Findings of Fact


1.
Church is 49 years old and has a high school diploma.

2.
Church and his wife, Tamera, were divorced on November 14, 2000.  They had eight children.  The court granting the divorce gave Tamera certain custody rights as to each of the children.

3.
Church, Tamera, and the children went to Arkansas.
  Church took five of their children from their mother to Minnesota.  They lived under false names to avoid being found.  Later, Church and the five children moved to Tennessee.  Church fled Tennessee to avoid arrest, taking the children to Indiana briefly and then to Canada.  Finally, Church took the children to Kansas where he was arrested.

4.
Church and the children were gone for two years.  Church did not allow the children any contact with their mother to avoid being found.  Church knew that what he was doing was against the law.

5.
On June 29, 2001, the Wright County prosecutor filed a complaint and affidavit in the Associate Division of the Circuit Court of Wright County, charging Church with two counts of child abduction.  The court issued a warrant for Church’s arrest.

6.
On January 7, 2003, the warrant was returned served.

7.
On March 6, 2003, Church, represented by counsel, waived preliminary hearing and was bound over to the Circuit Court of Wright County (“the Court”).  On the same date, the prosecutor filed an Information in the Court, charging Church with two counts of child abduction.  

8.
On March 6, 2003, Church, with counsel, pled guilty to Count I of the information.  The prosecutor dismissed Count II.  Count I charged:

that on or about December 10, 2000, through in [sic] the County of Wright, State of Missouri, the defendant in violation of Section 565.156, RSMo, committed the class D felony of CHILD ABDUCTION, punishable upon conviction under Sections 558.011 and 560.011, RSMo, in that the defendant knowingly, having legal custody of Iain M. Church, DOB 10-05-99, a child under the age of seventeen years, pursuant to a valid court order took the child Iain M. Church without good cause and with the intent to deprive Tamera M. Church, of her custody and visitation rights and that the defendant did so without obtaining a court order or the written consent of Tamera M. Church.  


9.
The Court found Church guilty of the charge in Count I of the information.  The Court suspended the imposition of sentence and placed Church on supervised probation for five years.  One of the terms and conditions of probation was, “Defendant to follow custody order in Shannon County.”


10.
On March 19, 2003, the Court entered an “Amended Order Regarding Probation,” which provided:


Now on this 19 day of March, 2003, the Court finds that on 3/6/03, the Defendant was placed on supervised probation for a period of five years (SIS) based on a guilty plea in connection with the charged offense of “Child Abduction”.  The Court further finds that the alleged victims of this crime are the five minor children of the Defendant, who are now in the physical custody of their mother, namely Tamera Marie Church.  The Court finds that the Defendant and the children’s mother were divorced by the Shannon County, Missouri Circuit Court by a decree of judgment dated November 14, 2000 in Case Number 00CV781015.

IT IS HEREBY ORDERED that Defendant shall be allowed to have physical contact with the five minor children under either of the following circumstances:

1.  Defendant shall be allowed to have contact with the minor children for exercised periods of visitation and custody pursuant to any orders as may be entered by the Shannon County Circuit Court in Case Number 00CV781015, which such orders are dated subsequent to the date of this Order.
OR

2.  Defendant may exercise periods of visitation or custody with the minor child pursuant to the terms of any written agreement as may be signed by the children’s mother namely Tammy Church, dated subsequent to the date of this Order.


11.
On May 2, 2003, the Court added another condition of probation:  “defendant’s visitation with his children will be supervised.”


12.
On February 9, 2006, the Court held a probation violation hearing for Church.  The Court found no evidence that Church violated probation, but continued Church’s probation with the added condition that he undergo a psychological assessment.

13.
On March 28, 2006, Church filed a motion to terminate his probation.  On April 6, 2006, the Court held a hearing and relieved the Board of Probation and Parole of supervision.  The Court ordered, “As a condition of Defendant’s probation, Defendant is to abide by the Order of the Shannon County Circuit Court, Case No. 00CV781015.”


14.
In May 2006, Church gained custody of his two youngest children, Iain M. and Silas Z. Church, for five days a week.  They were the children named as victims in Counts I and II, respectively.  By the time of our hearing, their time together had passed without incident between Church, the children, and his wife.

15.
On August 28, 2006, Church filed a motion to terminate his probation.  On November 9, 2006, the Court ordered Church discharged from probation.

16.
Up to the time of our hearing, Church was supporting himself through his lawn and tree service business.  

17.
When Church took his children out of state for two years, he did so because he thought he was protecting them from a dangerous environment at Tamera’s home.  Church has since acknowledged that it was wrong to use illegal means for such a purpose and has adopted a code of using only legal means and trusting in providence regarding the welfare of his children.

18.
Church applied to take the examination.


19.
By letter dated August 31, 2006, the Board notified Church that it had denied his application.


20.
On October 2, 2006, Church appealed to us.

Conclusions of Law
I.  Jurisdiction


We must determine whether we have jurisdiction over Church’s appeal.
  Section 621.045
 predicates our jurisdiction on whether the agency with the power to grant an application for licensure by examination “refused” to grant it:  


1.  The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases . . . when an agency refuses to permit an applicant to be examined upon his qualifications . . . .
*   *   *

2.  If in the future there are created by law any new or additional administrative agencies which have the power to issue, revoke, suspend, or place on probation any license, then those agencies are under the provisions of this law.
(Emphasis added.)  Section 621.120 simply incorporates § 621.045’s provisions:


Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon his qualifications for 
licensure . . . , such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission. 

(Emphasis added.)


Section 346.105 requires the Division
 to grant or deny applications for licensure and requires the Board to notify the applicant of the Division’s decision:

1.  The division may refuse to issue any certificate of registration or authority, permit or license required pursuant to this chapter, upon recommendation of the board, for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of the applicant’s right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.
(Emphasis added.)  Section 346.115 provides:


1.  The powers and duties of the division are as follows:
*   *   *


(2) To supervise the issuance and renewal of permits, licenses and certificates of registration or authority;

(3) To license persons who apply to the board and who are qualified to engage in the practice of fitting hearing instruments;

*   *   *


(7) To make and publish rules and regulations, in collaboration with the board, not inconsistent with the laws of this state which are necessary to carry out the provisions of sections 346.010 to 346.250.  These rules and regulations shall be filed in 
the office of the secretary of state in accordance with chapter 536, RSMo[.]
(Emphasis added.)


Consistent with the above, the statutes setting forth the Board’s powers only give the Board the authority to recommend actions to the Division.  Section 346.120 provides:


1.  There is hereby established the “Missouri Board of Examiners for Hearing Instrument Specialists”, which shall guide, advise and make recommendations to the division. . . .
Section 346.125 provides:


1.  The board shall, in collaboration with the division:

(1) Provide advice to the division on all matters pertaining to licensure pursuant to sections 346.010 to 346.250;
*   *   *

(6) Provide an examination for applicants.  The board may obtain the services of specially trained and qualified persons or organizations to assist in developing or conducting examinations;

(7) Review the examination results of applicants for licensure[.]

(Emphasis added.)  


Consistent with these statutes, the Division promulgated regulations that provide for the Board to send out and receive completed applications for licensure, review them, and make recommendations to the Division.


These statutes and regulations notwithstanding, the record shows that the Board, not the Division, denied the application.  Also, the Board’s notice of the reasons for denial states that the Board denied Church’s application.  The Board also avers in its first amended answer:


1.  The Board admits that Petitioner applied for and was denied a license by the Board. . . .  Answering further, the Board states that Petitioner was also denied the opportunity to sit for the 
qualifying examination and has not successfully completed the examination as required by § 346.055, RSMo 2000.
(Footnote omitted.) 


In our order of January 17, 2008, we asked the Board to supply admissible evidence showing that the Division actually denied the application.  The Board’s response was that it has no further evidence to provide this Commission.

We conclude that the Division failed to act on Church’s application.  We also stated in our order of January 17, 2008, that if the Division did not deny Church’s application, his application is still pending approval or denial by the Division, and that we have no jurisdiction.  We reconsider this in light of the unambiguous holding of the Court of Appeals that the failure of an administrative agency to process or rule on an application is tantamount to a denial that gives us jurisdiction.
  Therefore, we conclude that the Division’s failure to act on Church’s application constitutes a refusal that gives us jurisdiction of Church’s appeal.

II.  The Board as Necessary Party


Although the General Assembly has not applied the Rules of Civil Procedure regarding necessary parties in circuit court to our proceedings, we still look to such rules for guidance.  Rule 52.04(a) provides:

A person shall be joined in the action if:  (1) in the person's absence complete relief cannot be accorded among those already parties[.]


The Board is a necessary party to the appeal because only the Board can carry out the relief that we are authorized to provide to Church.  If we decide that Church has shown that he is entitled to take the examination, § 621.120 requires that we “shall issue an appropriate order to accomplish such examination[.]”  We would have to direct such an order to the Board because 
§ 346.125.1(6) authorizes it to “[p]rovide an examination for applicants” and subdivision (7) authorizes it to “[r]eview the examinations results[.]”  Therefore, we gave the Board notice of this case under § 536.067.
III.  The Merits

Church has the burden of showing that he is entitled to take the examination.

A.  Basic Qualifications

Section 346.055
 provides: 

1.  An applicant may obtain a license by successfully passing a qualifying examination of the type described in sections 346.010 to 346.250, provided the applicant:

(1) Is at least twenty-one years of age;

(2) Is of good moral character; and

(3) Until December 31, 2008, has an education equivalent to at least a high school diploma from an accredited high school.
Church proved with his testimony that he satisfied the qualifications in § 346.055.1(1) and (3).  


The Board contends that the conduct that Church admitted to at our hearing, which included more than just the conduct he pled guilty to, shows that Church lacks good moral character, as required in § 346.055.1(3).  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  

Unless the statutes on licensure provide otherwise, bad conduct and a plea of guilty cannot preclude an applicant from demonstrating rehabilitation.
  Therefore, we may consider the nature and seriousness of the original conduct that gave rise to the charge and plea; the nature 
of the crime pleaded guilty to and its relationship to the profession for which certification is sought; the date of the conduct and plea; the conduct of the applicant since then and since any release from imprisonment or probation; the applicant's reputation in the community; and any other evidence relating to the extent to which the applicant has repented and been rehabilitated.
  The courts expect an applicant who claims rehabilitation to at least acknowledge guilt and embrace a new moral code.


Church agreed that his conduct showed a lack of good moral character at the time, but argues that since then he has fundamentally changed his attitudes:

MR. CHURCH:  I’d like to say that I was trying to respect the rights of my children and what I perceived, right or wrong, to be their needs.  I admit and do not conceal or deny that there was -- 

that it was not a right -- it was not good character in me to not entrust the case in faith to a judge.  I admit that.  

However, I think that the system needs to look, you know, at what someone’s character is and not just what it was, and that if there is no redemption, if there is no point -- I mean if there’s no, I think if the system is incapable of judging what someone is, it certainly provides no motive for change.  


And I’m not saying that that would be my motive.  My motive is a much higher motive for change than what I can get out of it here.[
]
While not trying to excuse his conduct, Church claims that he acted with the motive to protect his children:

To try and summarize, you know, in rebuttal to that, you know, there was a history regarding this.  It didn’t happen in a vacuum.  There was an apprehension of danger to the children in their mother’s care.  This does not justify the means that I took to try and prevent that.  

However, those fears were justified by subsequent events inasmuch as the children being put with their mother subsequent to their being taken from me were subjected to a great many 
hardships through the many boyfriends she had living in the house and had eventually developed great problems with the law in which they had never had before, ever, any of my children.[
]  
*   *   *

Again, while I don’t justify my actions, and I should have taken legal actions to try and prevent this instead of the knee-jerk action that was not subject to the authorities, there was a real danger perceived, and that has been warranted.  My motives were not to defraud the mother.  My motives were to protect the children.[
] 
Church claims that he has changed his attitude toward using illegal means to alleviate his concerns for his children and that the probation court recognized this:

I think that the fact that I was discharged early demonstrates that there was a satisfaction made to the court of remorse and rehabilitation on my part for taking matters into my own hands.  

And I can certainly say that there has been what I could only call a radical change in my whole outlook on these sorts of things, which could be summarized as, you know, just the ability more to trust in providence in such matters instead of living in fear and trying to take everything into your own hands.[
]  

Church’s conduct for the years that he and his children were fugitives was egregious, although we believe that he thought he was protecting them.  His use of illegal means to protect them when there were legal means available showed a contempt for the law and the rights of others that the law is designed to protect.  In this manner, Church showed traits demonstrating a lack of good moral character.  


We take into consideration, however, that Church showed these traits in the context of an extreme and emotionally turbulent family situation.  He was not guilty of abusing or neglecting his children, but of using illegal means to attempt to rescue them from what he thought were corrupting influences at their mother’s home.  A person’s reactions in such a situation do not 
necessarily demonstrate the traits that govern his or her conduct in the usually more detached climate of a professional or business endeavor.  The profession for which Church seeks licensure involves primarily the exercise of technical expertise in an office setting.  A hearing instrument specialist measures a client's hearing to determine the need for a device to assist in hearing, advises the client as to the appropriate instrument, fits the client with that instrument, and arranges payment for services.  The conduct that led to his criminal charge and guilty plea bears little resemblance to the professional activity for which he seeks licensure.  


Even more to the point, since Church’s guilty plea on March 6, 2003, the only evidence in the record shows that he accepted the probation conditions that the court placed on him as well as the conditions of orders from the court with jurisdiction over his custody matters.  The probation court gave him increased responsibility and finally discharged him from probation 16 months early.  While the rest of Church’s evidence as to his rehabilitation was limited to his own testimony, the Board provided no evidence to rebut it.  Further, we had the opportunity to observe Church’s demeanor while testifying, and we believe him.  

We conclude that Church has admitted guilt and embraced a new moral code consistent with good moral character which now governs his conduct.   Church now has the good moral character necessary to qualify him to take the examination.
B.  Discretionary Reason for Denial


Section 346.105.1 provides, “The division [of professional registration] may refuse to issue any certificate of registration or authority, permit or license required pursuant to this chapter[.]”  (Emphasis added.)  “May” means an option, not a mandate.
  Church’s appeal vests in us the same degree of discretion as the Board, and we need not exercise it in the same way.
   
We exercise the discretion to carry out the primary purpose of professional licensing:  the protection of the public.


The Board contends that we should deny Church’s application because his guilty plea would be cause for discipline under § 346.105.2(2), which authorizes discipline when:  
[t]he person has . . . entered a plea of guilty . . . in a criminal prosecution under the laws of any state . . . for any offense reasonably related to the qualification, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
Church pled guilty to the felony of child abduction.  The Board contends that child abduction is reasonably related to the qualification of good moral character because child abduction involves moral turpitude.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  


Section 565.156 provides:

1.  A person commits the crime of child abduction if he or she:
*   *   *

(5) Having legal custody of the child pursuant to a valid court order, removes, takes, detains, conceals or entices away that child within or without the state, without good cause, and with the intent to deprive the custody or visitation rights of another person, without obtaining written consent as is provided under section 452.377, RSMo.

2.  Child abduction is a class D felony.
The Board relies upon the Missouri Supreme Court’s holding that criminal non-support is a crime involving moral turpitude that authorizes discipline of an attorney.  As the following quote from the decision shows, the court took into consideration the unique place that an attorney has in society:

Likewise, respondent's conduct as evidenced by his willful failure to provide for his children without good cause calls into question his judgment and honesty and erodes the public's confidence in lawyers and the courts in general.  The support of one's children involves the discharge of one of the most basic responsibilities that a person assumes as a member of society.  Certainly this responsibility is comparable to the responsibility that one has to pay federal income tax.  The failure to discharge this responsibility, therefore, is an act of moral turpitude.
This holding, while informative in our case, does not necessarily apply because a hearing instrument specialist does not occupy the same place as an attorney in preserving the integrity of the legal and court system.  

Because § 346.105.1 gives us the discretion to decide whether to use the guilty plea as a reason for denial, we must examine not only the statutory elements of the crime, but the circumstances surrounding Church’s commission of the crime.
  We conclude that Church’s child abduction did involve moral turpitude because he deprived the children and their mother of each other’s company and did so in flagrant disregard of a court order.  He used the terms in the court order that were favorable to him – giving him the legal custody of the children – to take the occasion to conceal their whereabouts out of the state for several years.  For the same reasons, we also conclude that this crime is related to the qualification of good moral character.   

The Board also contends that dishonesty is an essential element of child abduction.  To determine this issue, the question is not whether Church was in fact guilty of dishonesty; rather, 
the question is whether the offense to which he pled guilty is one necessitating proof of dishonesty – that is, always requiring that dishonesty be present as an element of the offense.
   Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  There is always dishonesty involved in child abduction as defined in § 565.156.1(5) because it involves an intentional violation of a court order.  

Despite our conclusion that there are grounds to deny Church’s application under 
§ 346.105.2(2), as made applicable by subsection 1, we may still grant Church’s application if he has become rehabilitated.
  As we explained in regard to the good moral character requirement, Church has rehabilitated himself.  He has adopted and conducts himself according to a new moral code that respects the rights of others and the rule of law.  Allowing him to take the examination and to become licensed is consistent with the public welfare.  Accordingly, we exercise the discretion that § 346.105.1 gives us and do not use Church’s guilty plea as a reason to deny his application.
Summary


Church meets the qualifications set forth in § 346.055.1 to take the examination.  We do not deny Church’s application under § 346.105.2(2) on the basis of his guilty plea to child abduction because he has rehabilitated himself.  

SO ORDERED on March 20, 2007.



________________________________



JOHN J. KOPP     


Commissioner
	�The evidence does not show the year in which Church left Arkansas with his children.  Count I of the information to which he pled guilty avers that Church abducted the victims in Wright County, Missouri, on December 10, 2000.


	�Ex. 1.


	�Id.


	�Id.


	�Ex. 1.


	�Id.


	�The record does not show the date of application, nor does it contain a copy of the application.


	�Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).


	�RSMo Supp. 2007.  Statutory references are to RSMo 2000, unless otherwise noted.


	�Section 346.010(4) defines Division in §§ 346.010 to 346.250 to mean the Division of Professional Registration in the Department of Economic Development.  Effective August 28, 2006, the Governor transferred the Division to the newly named Department of Insurance, Financial Institutions, and Professional Registration by Executive Order issued on February 1, 2006.


	�Rees Oil Co. v. Director of Revenue, 992 S.W.2d 354, 358-61 (Mo. App., W.D. 1999).


	�Section 621.120.  


	�RSMo Supp. 2007.


	�Hernandez v. State Board of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n. 1 (Mo. App., W.D. 1997).


	�See Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 710-11 (Mo. App., E.D. 1989); State Bd. of Regis’n for the Healing Arts v. DeVore, 517 S.W.2d 480, 484 (Mo. App., K.C.D. 1974).  


	�See DeVore, 517 S.W.2d at 484.  


	�Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  


	�Tr. at 28-29.


	�Tr. at 13.


	�Tr. at 13-14.


	�Tr. at 17.


	�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  


	�State Board of Registration for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974). 


	�Lane v. State Comm. of Psychologists, 954 S.W.2d 23, 25 (Mo. App., E.D. 1997).  


	�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).


	�In re Warren, 888 S.W.2d 334, 336 (Mo. banc 1994).


	�Brehe v. Missouri Dept. of Elementary & Secondary Educ.  213 S.W.3d 720, 725-26 (Mo. App., W.D. 2007).


	�State ex rel. Atkins v. Missouri State Bd. of  Accountancy, 351 S.W.2d 483, 485 (K.C. Ct.App. 1961).


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).


	�Francois, 880 S.W.2d at 603.  





PAGE  
2

