Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 01-0116 PO




)

CRAIG F. CHURCH,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on 

January 30, 2001, seeking this Commission’s determination that the peace officer certificate of Craig F. Church is subject to discipline for gross misconduct indicating an inability to function as a peace officer.


This Commission convened a hearing on the complaint on May 23, 2001.  Assistant Attorney General Theodore A. Bruce represented the Director.  Charles F. James represented Church.


The matter became ready for our decision on August 24, 2001, when the last written argument was filed. 

Findings of Fact

1. Church holds peace officer Certificate No. ###-##-####.  That certificate was current and active at all relevant times.  

2. Church was employed as a deputy in the Warren County Sheriff’s office in June of 1999. 

3. On June 30, 1999, Mike Schulte invited Church to meet for dinner at the Lincoln Lounge.  Schulte wanted to discuss with Church an offer for Church to work part-time in Schulte’s vending machine business.  Schulte and Church arrived at Lincoln Lounge at approximately 7:30 p.m. on June 30, 1999.  Church had never been to Lincoln Lounge before that night.

4.   Schulte was about five feet, six inches tall, one inch taller than Church.  Schulte had the same physical build as Church and had darker hair.

5. Schulte and Church were seated at the bar in Lincoln Lounge on June 30, 1999.  M.B., the bartender, served beer to Schulte and Church.  Schulte talked with M.B. and purchased a drink for her.  Church did not talk with M.B. except to order beer.

6. After 7:30 p.m. that evening and before 1:00 a.m. the following morning, Schulte left the Lincoln Lounge twice for extended periods and returned inside.  Church remained inside the lounge while Schulte was outside.

7. M.B. was taking medication after a kidney operation and also was consuming alcohol on the evening of June 30, 1999.  She became ill and felt like passing out, so her friend took her to her vehicle in the parking lot, helped her get into the passenger side of the vehicle, and locked the doors for her to sleep.  M.B. passed out in the vehicle.

8. A man knocked on the window of her vehicle.  M.B. believed that it was her friend, so she unlocked the door without looking to see who it was.  The individual entered the driver’s side of the vehicle, began rubbing M.B., unfastened her clothing, and placed his hand inside her underwear.  She repeatedly told the individual to stop, and she pushed his hand away.  Another person knocked on the window of the vehicle, and the individual inside the vehicle said, “I’ll be there in a minute.”  He then left the vehicle.

9. M.B. became hysterical, and a crowd gathered around her vehicle.  One of M.B.’s friends went inside the Lincoln Lounge and grabbed Church by the throat.  An employee of Lincoln Lounge convinced M.B.’s friend to release Church and advised Church to leave the premises.  Church and the employee were walking to Church’s vehicle in the parking lot when Troy Police Officer Richard Harrell stopped them and questioned them about the incident.  Church informed Harrell that he was assaulted inside the bar.

10. Harrell’s investigation at the scene indicated that the suspect who entered M.B.’s vehicle was wearing a Budweiser T-shirt and blue jean shorts.  Church was wearing a gray T-shirt that did not have a Budweiser logo and blue jean shorts.  Church has never owned or worn a Budweiser T-shirt.

11. Harrell directed Church to stand next to Harrell’s patrol car.  M.B. indicated to Harrell that she believed Church was the individual who assaulted her in her vehicle that evening.

Conclusions of Law


We have jurisdiction to decide whether Church’s peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that Church has committed 

an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  


The Director alleges that Church’s certificate is subject to discipline for gross misconduct indicating an inability to function as a peace officer pursuant to section 590.135.2, which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers . . .  issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.] 


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross’ indicates that either an especially egregious mental state or harm is required.  Id. at 533.  Inability is lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).


M.B. testified that she would recognize the individual who assaulted her, and she further testified that she identified Church as that individual.  However, she admitted that she felt like passing out and had to be taken to her vehicle.  She testified that she did pass out in the vehicle.  

M.B. was taking medication after a kidney operation and was also consuming alcohol on the evening of June 30, 1999.  She said that she thought the combination of medication and alcohol caused her to be ill.  She testified that after the assault, she was hysterical and upset that evening.


Officer Harrell testified that he was looking for an individual with blue jean shorts and a Budweiser T-shirt.  The record does not show where Harrell obtained this information.  M.B. testified that she did not know what the perpetrator was wearing.  Harrell testified that Church and an employee of the bar were walking quickly away from the bar when he stopped them.  Harrell believed that Church matched the description of the suspect and was wearing a Budweiser T-shirt.


Church testified that he has never owned a Budweiser T-shirt and that he was wearing a gray T-shirt that evening.  Church testified that his acquaintance, Mike Schulte, had been outside the bar twice for extended periods.  Church and Schulte were of similar size and build.  Schulte talked with M.B. and bought her a drink, whereas Church did not talk with M.B. except to order beer.


Based on the record presented, we conclude that the Director failed to carry his burden of proof to show that Church was the individual who entered M.B.’s vehicle and assaulted her.  We conclude that Church’s peace officer certificate is not subject to discipline under section 590.135.2(6).


SO ORDERED on October 2, 2001.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


�Despite all the people who were in and around the bar that evening, neither Petitioner nor Respondent provided any corroborating evidence for either one of their major witnesses, and neither party rebutted the other party’s testimony. 
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