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DECISION


We deny renewal of Children’s Choice of Richmond, Inc., d/b/a/ Rosie’s Childcare (“the facility”) license because it violated several state regulations.
Procedure


In a letter dated January 7, 2010, the Department of Health and Senior Services (“DHSS”) informed Vonnie Occhipinto, registered agent for the facility, that it denied renewal of the facility’s license.  The facility appealed that decision and requested a hearing with this Commission.  On May 6, 2010, DHSS filed a complaint seeking cause to deny renewal of the facility’s license.  On June 28, 2010, the facility was served with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  The facility did not file an answer.  

Our rules require the respondent to file an answer.
  We may order, on our own motion, allegations pled in a complaint to be deemed admitted by a party failing to answer the complaint.
  We find the facility in violation of our rules and deem the allegations in the amended complaint admitted by the facility.  

We held a hearing on October 21, 2010.  Joi Cunningham represented DHSS.  No one appeared on behalf of the facility.  The matter became ready for our decision on January 6, 2011, when written arguments were due.  

Findings of Fact

1. The facility was issued a child care center license on October 27, 2007.  The facility was issued a probationary license from February 8, 2008, until February 7, 2009.  During the probationary period, the facility changed its name to Rosie’s Childcare.  The facility was issued a short-term license from February 8, 2009, until April 8, 2009.  The facility was issued another probationary license from April 8, 2009, until October 8, 2009.  That license was extended through December 8, 2009.  The facility was issued a final short-term license beginning December 8, 2009, through February 28, 2010.
2. At all relevant times, the facility was a child care business, located at 400 N. Spartan Drive, Kansas City, Missouri.
3. Vonnie Occhipinto was the Board President/Chairperson and registered agent for the facility. 
4. The facility was licensed to provide care between the hours of 6:00 a.m. to 9:00 p.m.  The facility’s license limited it to caring for a maximum of 60 children, with a capacity of 16 infants and toddlers, and 44 children two years of age and older.  
5. The facility was at all relevant times a “child care provider” or “provider” as that term is defined in 19 CSR 30-62.010(3).
Compliance Monitoring Inspection, April 13, 2009
6. On April 13, 2009, DHSS Child Care Specialist Shari Comp conducted an unannounced compliance inspection of the facility.  

7. Comp found standing water on a toy staircase in the facility’s outdoor space.
Compliance Monitoring Inspection, May 20, 2009
8. On May 20, 2009, Comp conducted an unannounced compliance inspection of the facility.

9. The kitchen door was unlocked leaving several items, including bug spray, oven cleaner, dish soap, and various other cleaners, accessible to children.  

10. The floor-to-ceiling pole in the downstairs preschool room had torn and frayed carpeting covering it. 

11. There was a hole in the corner of the infant/toddler room.  

12. The facility failed to provide appropriate medical records for staff and volunteers, including no tuberculosis (“TB”) report for employee Mary Crossland.
Complaint Investigation, June 18, 2009
13. On June 18, 2009, Comp conducted an unannounced complaint inspection of the facility after an anonymous report was made regarding the facility.
14. Four parents said they had not been notified of a case of methicillin-resistant staphylococcus aureus (“MRSA”)
 at the facility.  One staff member also said that a child with head lice was placed in a room with other children.  
Compliance Monitoring Inspection, June 25, 2009
15. On June 25, 2009, Comp conducted an unannounced compliance inspection of the facility.
16. There was bare soil under climbing equipment from which a child could fall.
17. The facility failed to provide medical records for staff and volunteers, including a lack of a TB report for employee Amber Banes.  

Complaint Investigation, July 17, 2009
18. On July 17, 2009, Comp conducted an unannounced complaint inspection of the facility after an anonymous report was made regarding the facility.
19. Staff member Betty Martinez was observed caring for six children ages 18 months to five years.  Five of these children were left in a common area unsupervised by a staff member of the facility while Martinez went to change a child’s diaper in the toddler/infant unit.  Staff member Theresa Starforth was observed leaving 10 preschool and school-age children alone when she went into the kitchen area.  
20. A four-year-old child was observed hitting, kicking, and spitting at other children and staff.  There was no intervention by the staff of the facility.  

21. Martinez admitted that she did not know what to do when a child needs a diaper change and all the other children are in the “main” area.  She further admitted that she had not read the entire rule book.

Compliance Monitoring Inspection, August 19, 2009
22. On August 19, 2009, Comp conducted an unannounced compliance inspection of the facility.
23. The facility had torn/raveling carpet on both poles in the basement room.  

24. There was a long metal pipe on top of a retaining wall in the outdoor space of the facility.
25. The swimming/wading pool was accessible to children and was observed without sanitation, fencing, and a lifeguard.  The pool was deflated and had water in the indentions of the pool material.  Although the pool was deflated, the director of the facility told Comp that the pool had been used by the children the day before.
26. Proper medical reports, including TB testing, were not available for staff member Rosie Lunt.  
Compliance Monitoring Inspection, September 24, 2009
27. On September 24, 2009, Comp conducted an unannounced compliance inspection of the facility.

28. Proper medical reports, including TB testing, were not available for staff member Rosie Lunt.  
29. The surface area under climbing equipment, from which a child could fall, was covered in grass and weeds.  
Conclusions of Law

Section 210.221.1(2)
 gives DHSS the authority to “deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by [DHSS.]”  DHSS filed a complaint with this Commission after the facility appealed the decision to deny its application to renew its child-care facility license.  Section 210.245.2 gives us jurisdiction to hear this case.  In reaching our decision, we 
are invested with the same degree of discretion as DHSS and need not exercise such discretion in the same way.


The facility has the burden of proof by a preponderance of the evidence that it is entitled to renewal of its license.
  When DHSS asserted that the facility violated regulations promulgated under Chapter 210, DHSS has the burden to prove by a preponderance of the evidence the asserted violations.  “Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved  to be more probable than not.”
  This burden is met by producing substantial evidence of probative value or by the inferences reasonably drawn from such evidence.
  


The following powers and duties are specifically granted to DHSS under § 210.221.1:

(1) After inspection, to grant licenses to persons to operate child-care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired.  No license shall be granted for a term exceeding two years.  Each license shall specify the kind of child-care services the licensee is authorized to perform, the number of children that can be received or maintained, and their ages and sex; 
(2) To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license; 
(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service 
and care to be rendered by such licensees to children.  No rule or regulation promulgated by the division shall in any manner restrict or interfere with any religious instruction, philosophies or ministries provided by the facility and shall not apply to facilities operated by religious organizations which are not required to be licensed; and 
(4) To determine what records shall be kept by such persons and the form thereof, and the methods to be used in keeping such records, and to require reports to be made to the department at regular intervals. 

Therefore, DHSS has the power to subject a licensee to discipline or to deny the renewal of a license for violations of the regulations promulgated by DHSS.  

Count I- Failure to Maintain Physical Plant and Equipment

Regulation 19 CSR 30-62.082(1) states:

(1) General Requirements.
(A) The premises shall be safe and suitable for the care of children.
*   *   *

(I) All flammable liquids, matches, cleaning supplies, poisonous materials, medicines, alcoholic beverages, hazardous personal care items or other hazardous items shall be inaccessible to children.

Regulation 19 CSR 30-62.082(2) states:
(2) Indoor Space.
(A) General Requirements.
*   *   *

6. Walls, ceilings and floors shall be finished with material which can be cleaned easily and shall be free of splinters, cracks and chipping paint. Floor covering shall be in good condition. Lead-free paint shall be used for all painted surfaces.
Regulation 19 CSR 30-62.082(6) states:
(6) Outdoor Space.
(A) General Requirements.
*   *   *

4.  The play area shall be safe for children’s activities, well-maintained, free of hazards such as poisonous plants, broken glass, rocks or other debris and shall have good drainage.
5.  The fall-zone area under and around outdoor equipment where children might fall and be injured shall be covered with impact- absorbing materials which will effectively cushion the fall of a child. This material may include sand, pea gravel, tanbark, shredded tires, wood chips, rubber matting or other approved resilient material. 
6.  The provider shall be responsible for the type, depth and fall-zone area of resilient material necessary for the protection of children. 
7.  Areas under and around outdoor equipment shall have continuous maintenance to ensure that the material remains in place and retains its cushioning properties. The resilient material shall be supplemented immediately or replaced as needed.
8.  Concrete, asphalt, carpet, grass or bare soil is not an acceptable surface under outdoor equipment from which children might fall and be injured.
Regulation 19 CSR 30-62.082(7) states:

(7) Swimming and Wading Pools.
(A) Swimming and wading pools used by children shall be constructed, maintained and used in a manner which safeguards the lives and health of children.
(B) Swimming and wading pools shall have a water filtration system. The water in swimming and wading pools shall be treated, cleaned and maintained in accordance with health practices and rules as determined by the local or state health authority, or both.
(C) Swimming and wading pools shall be fenced to prevent access by children. For facilities initially licensed after the effective date 
of these rules, the fence shall be at least forty-two inches (42") high and shall have a locked gate. Above-the-ground pools may use a forty-two inch (42") fence around the top of the pool with barricades of the steps to the pool deck.
DHSS alleges that the facility violated the above regulations.  We agree in part.  On 
May 20, 2009, the kitchen door was unlocked leaving several items, including bug spray, oven cleaner, dish soap, and various other cleaners, accessible to children.  These can be hazardous materials to young children.  Frayed carpeting was found on poles in the basement and a hole was found in the infant/toddler unit.  Both frayed carpeting and holes in a facility where young children are present can be hazardous.  Therefore, we find that the facility violated 19 CSR 30-62.082(1)(A)(I).  
The facts do not specifically identify the type of material used for the walls, ceilings and floors of the facility.  There is also nothing in the facts indicating that there were any splinters, cracks, or chipping paint.  We do not find that the facility violated 19 CSR 30-62.082(2)(A)6.
On June 25, 2009, bare soil was observed under climbing equipment from which a child could fall.  On September 24, 2009, grass and weeds were observed under climbing equipment from which a child could fall.  19 CSR 30-62.082(6)(A) clearly states what materials are appropriate for a fall zone.  Soil, grass, and weeds are prohibited.
  We find that the facility violated 19 CSR 30-62.082(6)(A).

The swimming/wading pool was accessible to children and was observed without sanitation, fencing, and a lifeguard.  The pool was deflated and had water in the indentions of the pool material.  DHSS failed to show how standing water in the indentions of the pool would violate the regulations.  DHSS also does not cite a regulation stating that a lifeguard is required.  
However, there was no proper fencing.  Therefore, we find that the facility violated 19 CSR 30-62.082(7).
DHSS also alleges that there was standing water on a toy staircase and a metal pole on a retaining wall, but does not provide which regulations these situations violated.  Therefore, we cannot find that those situations violated any regulations.
Count II – Failure to Follow Licensing Rules

Regulation 19 CSR 30-62.102 states:

(1) General Staff Requirements.
*   *   *

(E) Caregivers shall have knowledge of the needs of children and shall be sensitive to the capabilities, interests, and problems of children in care.
*   *   *

(H) The provider shall have available a copy of the Licensing Rules for Group Day Care Homes and Child Day Care Centers in Missouri. All caregivers and volunteers working directly with children shall be required to review and be knowledgeable of the rules at the time they begin work and shall be able to understand and apply those rules which relate to their respective responsibilities.

DHSS alleges that the facility violated the above regulation.  We agree in part.  Staff members at the facility left children unsupervised when tending to other tasks.  Also, a four-year-old child was observed hitting, kicking, and spitting at other children and staff.  While these incidents may violate other regulations, there is no evidence of how they prove that the staff did not have knowledge of the needs of children or insensitivity to the capabilities, interests and problems in care.  


One staff member specifically admitted that she was not aware of all of the rules regarding child care.  While she did not specifically refer to Licensing Rules for Group Day Care 
Homes and Child Day Care Centers in Missouri, it is clear that Martinez did not review the rules prior to working at the facility.  Therefore, we find that the facility violated 19 CSR 30-62.102(1)(E) and (H).
Count III – Failure to Maintain Staff/Child Ratio

Regulation 19 CSR 30-62.112 states:
(1) The following staff/child ratios shall be maintained on the premises at all times:
(A) Birth Through Two (2) Years. Groups composed of mixed ages through two (2)- years shall have no less than one (1) adult to four (4) children, with no more than eight (8) children in a group;

*   *   *
(E) Mixed Age Groups Two Years (2) and Up. Groups composed of mixed ages of children two (2) years of age and older shall have no less than one (1) adult to ten (10) children with a maximum of four (4) two (2)-year olds. When there are more than four (4) two (2)-year olds in a mixed group, the staff/child ratio shall be no less than one (1) adult to eight (8) children.

DHSS alleges that the facility violated the above regulations.  We agree.  During a complaint investigation on July 17, 2009, staff member Martinez was observed caring for six children ages 18 months to five years.  Five of these children were left in a common area unsupervised by a staff member of the facility while Martinez went to change a child’s diaper in the toddler/infant unit.  Staff member Theresa Starforth was observed leaving 10 preschool and school-age children alone when she went into the kitchen area.  When children are left unsupervised, the staff/child ratios required by regulations are obviously not met.  We find that the facility violated 19 CSR 30-62.112(1)(A) and (E).
Count IV – Allowing a Child to Harm Other Children


Regulation 19 CSR 30-62.182 states:
(1) Care of the Child.
(A) General Requirements.
*   *   *
11.  Children shall not be permitted to intimidate or harm others, harm themselves or destroy property.

DHSS alleges that the facility violated the above regulation.  We disagree.  On July 17, 2009, a four-year-old child was observed hitting, kicking, and spitting at other children and staff.  There was no intervention by the staff of the facility.  However, there is no evidence that this child was intimidating or harming others.  Therefore, we find that the facility did not violate 19 CSR 30-62.182(1)(A)11.
Count V – Failure to Notify Parents and Isolate a Contagious Child

Regulation 19 CSR 30-62.192 states: 

(2) The Ill Child.
*   *   *

(B) Each child’s parent(s) shall be notified immediately when any contagious disease occurs in the facility.
*   *   *
(G) The ill child shall be kept isolated from the other children until the parent(s) arrives.
DHSS alleges that the facility violated the above regulations when four parents stated that they were not notified of a case of MRSA at the facility and when a child with head lice was not separated from the rest of the children.  We cannot make this determination based on the evidence before us.  DHSS failed to provide evidence that MRSA is a contagious disease.  It also 
failed to provide evidence that head lice is an illness.  We therefore do not find that the facility violated 19 CSR 30-62.192(2)(B) and (G).
Count VI – Failure to Maintain Staff Medical Records

Regulation 19 CSR 30-62.122 states:
(1)Staff and Volunteers.
*   *   *

(B) Medical examination reports shall include a tuberculin skin test, a chest X ray or appropriate follow-up of a previous examination that indicates the individual is free of contagion.
DHSS alleges that the facility violated the above regulation.  We agree.  During four separate inspections, the facility did not have the proper medical reports, including TB reports, for its employees.  We find that the facility violated 19 CSR 30-62.122(1)(B).
Discretion


While we have discretion to grant a license even where there is cause to deny, the facility presented no evidence that it is entitled to a license.  We deny its renewal application.
Summary

The facility is not entitled to renewal of its child-care facility license under § 210.221.

SO ORDERED on July 15, 2011.



_________________________________


SREENIVASA   RAO   DANDAMUDI


Commissioner
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