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DEFAULT DECISION
We grant the motion for default filed by the State Board of Respiratory Care (“the Board”).  More than thirty days have elapsed since Donna M. Cheney was personally served with a copy of the complaint, and she has failed to answer or otherwise respond to the complaint.
  Therefore, in accordance with §§ 621.045.6 and 621.100.2, we enter a default decision against Cheney establishing that the Board has cause to discipline her license under 
§ 334.920.2(6).
  This Commission will not set aside this default decision unless a motion establishing good cause for not responding to the complaint and stating facts constituting a meritorious defense to the complaint is received within thirty days after the date of this decision.
Procedure

On June 22, 2011, the Board filed a complaint seeking to discipline Cheney’s respiratory care practitioner license.  Cheney was personally served with the complaint on September 19, 2011, but has not answered or otherwise responded to the complaint.  On January 30, 2012, the Board filed a motion seeking a default judgment.

Findings of Fact
1. On June 22, 2011, the Board filed a complaint seeking to discipline Cheney under §334.920.2(6)
 for allegedly violating 20 CSR 2255-4.010(9) by failing to provide all documentation of completion of her continuing educational activities as requested by the Board.
2. On August 28, 2011, the amendments by H.B. No. 265 to §§ 621.045.6 and 621.100.2 became effective.

3. On September 19, 2011, Cheney was personally served with a copy of the complaint against her.

4. Cheney did not answer or otherwise respond to the complaint.

5. On January 30, 2012, the Board filed a motion for default.

6. January 30, 2012 is more than thirty days after September 19, 2011. 
Conclusions of Law

Sections 621.045.6 and 621.100.2 contain language providing:
When a holder of a license, registration, permit, or certificate of authority issued by the division of professional registration or a board, commission, or committee of the division of professional registration against whom an affirmative decision is sought has failed to plead or otherwise respond in the contested case and adequate notice has been given . . . upon a properly pled writing filed to initiate the contested case under this chapter or chapter 
536, a default decision shall be entered against the licensee without further proceedings.  The default decision shall grant such relief as requested by the division of professional registration, board, committee, commission, or office in the writing initiating the contested case as allowed by law.  Upon motion stating facts constituting a meritorious defense and for good cause shown, a default decision may be set aside.  The motion shall be made within a reasonable time, not to exceed thirty days after entry of the default decision.  "Good cause" includes a mistake or conduct that is not intentionally or recklessly designed to impede the administrative process.


The above provisions unambiguously require this Commission to enter a default decision upon a licensee’s failure to answer or otherwise respond to a complaint.  Nevertheless, we must first decide whether the default provisions apply because an earlier version of §§ 621.045.6 and 621.100.2 did not require us to enter a default decision upon a licensee’s failure to answer the complaint.  The amendments to §§ 621.045.6 and 621.100.2 requiring the entry of a default decision only became effective after the Board had filed its complaint in this action.  Therefore, the Board’s motion requires us to determine whether the default provisions of §§ 621.045.6 and 621.100.2 apply retroactively
 to an action commenced before their effective date.

Article I, section 13 of the Missouri Constitution provides that “no law . . . retrospective in its operation . . . can be enacted.”   The Missouri Supreme Court has explained:
A law is retrospective in operation if it takes away or impairs vested or substantial rights acquired under existing laws or imposes new obligations, duties, or disabilities with respect to past transactions.  Procedural and remedial statutes “not affecting substantive rights, may be applied retrospectively, without violating the constitutional ban on retrospective laws.”[
]
Although we do not have authority to determine the constitutionality of §§ 621.045.6 and 621.100.2, the constitutional prohibition is still relevant to our analysis.  We have a duty to apply the law consistently with the Missouri Constitution.
  Moreover, in construing §§ 621.045.6 and 621.100.2, we are to be guided by the interpretive presumptions that Missouri courts follow in determining whether to apply a statute prospectively or retroactively:
  “Statutes are generally presumed to operate prospectively, ‘unless the legislative intent that they be given retroactive operation clearly appears from the express language of the actor or by unnecessary unavoidable implication[;]’”
 alternatively, “a statutory provision that is remedial or procedural operates retrospectively unless the legislature expressly states otherwise.”
  As is apparent, these presumptions were developed from the constitutional prohibition.

Before relying upon any rules of statutory construction, however, we first consider the words of §§ 621.045.6 and 621.100.2 in their plain and ordinary meaning to determine if the General Assembly has expressly indicated whether the provisions are to apply prospectively or retroactively.
  The critical language of §§ 621.045.6 and 621.100 provides that “[w]hen a holder of a license . . . against whom an affirmative decision is sought has failed to plead or otherwise respond in the contested case . . . , a default decision shall be entered[.]”  From this language, we determine that the General Assembly intends for the default provisions of 
§§ 621.045.6 and 621.100 to apply retroactively.


The language of the default provision does not expressly require their prospective application, and the use of the past tense with the words “has failed” indicates a retroactive 
application.  Courts have determined that the General Assembly uses present and future tenses to indicate prospective application
 and past tenses to indicate retroactive application.
   Indeed, one court has found the words “has failed” to unmistakably refer to past conduct and indicate the General Assembly’s intent for retroactive application.
  Therefore, we conclude that the General Assembly intended for the default provisions to apply retroactively.  Our conclusion is further supported by examining whether the default provisions of §§ 621.045.6 and 621.100 are substantive or procedural.


Determining whether a law applies prospectively or retroactively based upon whether the law is substantive or procedural law rests upon the idea that “[n]o person can claim a vested right in any particular mode of procedure for the enforcement or defense of his rights.”
  Accordingly, “[a] statute dealing only with procedure . . . applies to all actions falling within its terms whether commenced before or after the enactment unless a contrary intention is expressed.”
  A law is procedural when it “prescribes a method of enforcing rights or obtaining redress for their invasion[.]”
  By contrast, “substantive law creates, defines and regulates rights[.]”
  In short, “the distinction between substantive law and procedural law is that substantive law relates to the rights and duties giving rise to the cause of action, while procedural law is the machinery used for carrying on the suit.”


While application of this distinction may be difficult in some cases, this is not one of those cases.  The default provisions of §§ 621.045.6 and 621.100 are unmistakably procedural in nature because they solely concern “the machinery used for carrying on the suit.”
  Sections 621.045.6 and 621.100 simply require Cheney to file an answer if she wishes to defend against the complaint filed against her; no substantive rights are at issue.  

The change affected by the default provisions of §§ 621.045.6 and 621.100 is similar to a statutory change at issue in State ex rel. Carlund Corp. v. Mauer.
  In Carlund Corp., a foreign corporation filed suit in Missouri.
  After the corporation had filed its suit, a statutory change became effective that required a foreign corporation like Carlund to obtain a certificate of authority in Missouri to maintain its lawsuit in Missouri.
  Even though the change took away the corporation’s ability to maintain its existing suit unless it complied with the new law, the court concluded that the statutory change merely prescribed “a method of enforcing rights or obtaining redress for their encroachment and does not affect any exiting substantive right or related duty.”
  The default provisions are no different here because they only prescribe a method by which Cheney may challenge the complaint filed against her, namely, that she enter an appearance by filing an answer.

The mere fact that the default provisions of §§ 621.045.6 and 621.100 mandate a default decision against Cheney does not mean they are substantive.  For instance, in White v. Tariq,
 a mandatory dismissal provision added to a statute requiring the timely filing of a health care affidavit in medical malpractice suits was determined to be procedural and not in violation of the 
ban on retrospective actions as applied to pending suits.
  The Eastern District Court of Appeals reasoned that “[t]he mandatory dismissal provision added . . . does not affect the rights or duties giving rise to Plaintiff’s malpractice action, but rather sets forth the pre-trial procedure for cases where the plaintiff fails to timely file a sufficient health care affidavit.”
  The same is true of the default provisions added to §§ 621.045.6 and 621.100.

The default provisions of §§ 621.045.6 and 621.100 do not even impose a new obligation because the timely filing of an answer was required before the statutory change.
  Additionally, even thought this Commission’s practice has been to not enter default decisions when a licensee failed to answer to a complaint seeking discipline, we always had the authority to do so.
  In this case, applying the default provisions of §§ 621.045.6 and 621.100 to Cheney cannot be viewed as retrospective because the default provisions do not ascribe any different legal effects to Cheney’s failure to answer after the fact; Cheney’s duty to answer did not even arise until she was served with a copy of the complaint, after the effective date of the default provisions.  

For all of the foregoing reasons, we conclude the default provisions of §§ 621.045.6 and 621.100.2 apply retroactively to the Board’s complaint.  We grant the Board’s motion by entering a default decision against Cheney.

SO ORDERED on February 16, 2012.


_________________________________



MARY E. NELSON



Commissioner
�The requirement for an answer or other responsive pleading is required to be filed within thirty days of service is imposed by Rule 55.25(a) of the Missouri Rules of Civil Procedure, which is applied to our proceedings by § 536.068.1, RSMo 2000.  Statutory references are to RSMo Supp. 2011 unless otherwise noted.


�RSMo 2000.


�We are an executive agency rather than a court; accordingly, we enter decisions rather than render judgments.  Section 37.005.15; State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc, 1982).


�RSMo 2000.


�Despite that the facts often use the words interchangeably, we are using the word retroactive rather than retrospective because the words have different meanings and the Missouri Constitution only prohibits laws that are retrospective in their operation rather than the application of laws retroactively.  “A law is ‘retroactive’ in its operation when it looks or acts backward from its effective date and is retrospective ‘if it has the same effect as to past transactions or considerations as to future ones[.]’”  State v. Thomaston, 726 S.W.2d 448, 459-60 (Mo. App., W.D. 1987).  As explained in this order, the default provisions of §§ 621.045.6 and 621.100.2 are not retrospective in their operation.


�Hess v. Chase Manhattan Bank, USA, N.A., 220 S.W.3d 758, 769 (Mo. banc 2007) (citations omitted.).


�Duncan v. Missouri Bd. for Architects Professional Eng’rs and Land Surveyors, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).


�Callahan v. Cardinal Glennon Hospital, 863 S.W.2d 852, 872 (Mo. banc 1993) (describing the applicable prospective and retroactive presumptions as rules of statutory construction).


�Dept. of Soc. Servs. v. Villa Capri Homes, Inc., 684 S.W.2d 327, 332 (Mo. banc 1985), quoting Lincoln Credit Co. v. Peach, 636 S.W.2d31, 34 (Mo. banc 1982)..


�Wilkes v. Missouri Hwy. and Transp. Comm’n, 762 S.W.2d 27, 28 (Mo. banc 1988).


�State Bd. of Registration for Healing Arts v. Boston, 72 S.W.3d 260, 263 (Mo. banc 2002) (citations omitted).


�Linton v. Missouri Veterinary Medical Board, 988 S.W.2d 513, 515 (Mo. banc 1999); Jerry-Russell Bliss v. Hazardous Waste Mgt. Comm’n, 702 S.W.2d 77, 81 (Mo. banc 1985); American Family Mut. Ins. Co. v. Fehling, 970 S.W.2d 844, 849 (Mo. App., W.D. 1998).


�Barbieri v. Morris, 314 S.W.2d 711, 714-15 (Mo. 1958); Boston, 72 S.W.3d at 265; State ex rel. Carlund Corp. v. Mauer, 850 S.W.2d 357, 361 (Mo. App., W.D. 1993).


�Boston, 72 S.W.3d at 265.


�Clark v. Kansas City, St. L. & C.R. Co., 118 S.W. 40, 43 (Mo. 1909).


�Darrah v. Foster, 355 S.W.2d 24, 29 (Mo. 1962).


�Wilkes, 762 S.W.2d at 28. 


�Id.


�Id.


�762 S.W.2d at 28.


�850 S.W.2d 357 (Mo. App., W.D. 1993).


�Id. at 359.


�Id. at 360.


�Id. at 361.


�299 S.W.3d 1 (Mo. App., E.D. 2009).


�299 S.W.3d at 4.


�Id.


�Section 536.068.1, RSMo 2000; Rule 55.25(a), Missouri Rules of Civil Procedure. 


�Section 536.060, RSMo 2000.
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