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DECISION

June E. Chavez is entitled to have her family child care home license (“license”) renewed.  We order the Department of Health and Senior Services (“the Department”) to renew Chavez’s license.
Procedure


The Department notified Chavez by letter dated January 26, 2007, that it was denying her application to renew her license to operate a child care facility.  Chavez sent a letter to the Department requesting a hearing in front of this Commission.  On March 2, 2007, the Department filed a complaint seeking a hearing on whether Chavez is entitled to the renewal of her license.  We held a hearing on November 13, 2007.  Shawn R. McCall represented the Department.  Chavez appeared on her own behalf.  The case became ready for our decision upon the filing of Chavez’s brief on February 27, 2008.
Findings of Fact


1.
In January 2004, Chavez and her husband lived at home with their eight children.  Chavez's husband was unemployed.

2.
In January 2004, Chavez’s husband pled guilty to credit card fraud, mail fraud, and loan application fraud.  In May 2004, Chavez’s husband was sentenced to 18 months imprisonment on each count, the sentences to run concurrently.  Chavez’s husband began his term of imprisonment about July 13, 2004.

3.
Chavez applied for benefits with the Department of Social Services (“Social Services”) in the form of food stamps, Aid for Families with Dependent Children (“AFDC”), and Title XIX (“Medicaid”).  Chavez received her first food stamps in February 2004.

3.
Before Chavez applied for welfare benefits, her sister loaned Chavez $100 to buy food for her family.  Chavez did not report this on her benefits application because Chavez understood from the definition of earned income that it applied only to cash anticipated on a regular basis.  Chavez did not anticipate that her sister would be loaning her money regularly.

4.
When she applied for benefits, Chavez reported that her 16-year-old daughter was earning $300 per month caring for a child in Chavez’s home and that Chavez's husband was going to be incarcerated.

5.
Social Services informed Chavez that, regarding her food stamp benefits, she had to report when her gross household income rose above a certain level.


6.
In April 2004, Chavez began caring for the child that her daughter had been caring for.  Chavez earned $300 per month for this service.

7.
Chavez had to reapply periodically to maintain her benefits.  On July 23, 2004, she advised Social Services that she was earning $300 per month in child care services, that her daughter earned some income, and that her husband was incarcerated.

8.
Chavez applied with the Department for a family child care home license (“license”) in June 2004.  The Department issued the license to Chavez in August 2004, effective until July 31, 2006.  The licensed premises was Chavez's home in Everton, Lawrence County, Missouri.  The Department amended Chavez's license, effective from November 4, 2005, through July 31, 2006, to add nighttime care to the licensed activities.

9.
By letter dated September 15, 2004, Chavez notified Social Services that in August 2004, she earned $849.50 from the start of her licensed child care business.  Chavez also provided to Social Services copies of the checks by which she was paid for her services in August 2004.  To enable Social Services to project her income from September through November 2004, Chavez provided copies of the agreements she had signed with her customers.  The agreements disclosed the number of children and the daily or hourly rates.

10.
Beginning in April 2004, Chavez had been receiving “love gifts” from members of her church in the form of cash gifts, because Chavez and her family were in financial straits.  From July to December these gifts averaged $1,700 per month.  Chavez did not inform Social Services of these gifts because she did not realize that Social Services included such items in household income.

11.
While receiving benefits, Chavez had a number of different caseworkers.  On December 29, 2004, Chavez met with another new Social Services caseworker, Dena Waite, to reapply for benefits.  The caseworker asked how Chavez was making ends meet with eight children in the home and her husband incarcerated.  Chavez replied that she was not making 
“ends meet.”  Chavez said that friends and family from her church were giving her money to help pay the bills.

12.
The caseworker required Chavez to submit documentation from her friends and family to show how much money they had given her.  Chavez submitted the documentation of the gifts.  Chavez included her sister’s loan in those amounts.  When she informed the caseworker that the sister had loaned her the money, the caseworker said that a loan might not need to be reported as income.  Chavez asked her sister for a letter showing that the money was a loan and not a gift.  

13.
Chavez also informed her caseworker that she was receiving $540 per month in child community and food assistance for her child care business.  The caseworker told Chavez that she did not have to report that as income.

14.
After considering the information that Chavez submitted, Social Services sent Chavez an “Overpayment Statement,” dated February 25, 2005.  The overpayment statement notified Chavez that she was liable for $6,756 in overpaid benefits.  Social Services began recouping the amount by reducing Chavez's food stamp benefits.

15.
By October 25, 2007, the recoupment had reduced Chavez's overpayment balance to $4,808.73.

16.
Family child care home licenses expire two years after being issued.  When a licensee applies for renewal, the Department repeats the process used to decide whether to grant the license initially.

17.
In May 2006, Chavez applied to renew her license.  Vicki Petty, child care facility specialist, was responsible for the investigation to determine whether Chavez was qualified for renewal.  Before Petty inspected Chavez's licensed premises, another employee in the 
Department’s community food and nutrition program advised Petty that Chavez was involved in defrauding another state agency.

18.
A few days before Petty’s planned inspection of Chavez's licensed premises on 
June 14, 2006, Petty learned that there was a warrant issued for Chavez on a stealing by deceit charge.  Petty did not mention this to Chavez until after the inspection because Petty did not want to interfere with Social Services’ investigation.  After the June 16, 2006, inspection, Petty spoke with someone in Social Services’ investigation unit who told her that she could speak with Chavez about the matter.

19.
Petty telephoned Chavez and asked her about the warrant.  Chavez told Petty that the allegations of fraud had resulted from a misunderstanding.  Chavez said that she had not understood that she should report cash gifts from her friends and church members for determination of eligibility for food stamps.  Chavez said that she mentioned the cash gifts to her caseworker and discovered that she was receiving more in food stamp benefits than she should have.  Chavez said that Social Services was recouping the overpayment in benefits by a reduction in the amount of food stamp benefits she was receiving.

20.
Chavez told Petty that she thought the recoupment arrangement had resolved the matter and was “flabbergasted” that a warrant had been issued.  Petty advised Chavez to call the Lawrence County Prosecuting Attorney and the supervisor of income maintenance services.

21.
Petty held Chavez’s renewal application as pending.

22.
Chavez kept Petty advised on what Chavez was finding out about the pending criminal charge.  Chavez told Petty in November 2006 that she was going to enter an Alford plea to the charge.  At some point, Petty found out from the Lawrence County Prosecuting Attorney’s office that the amount involved in the fraud was almost $7,000.  Chavez informed Petty that about $1,000 had been recouped.

23.
Petty sent the facts about the alleged fraud and the open criminal charge to her section administrator for use in determining whether to grant the renewal application.  The section administrator delayed the decision until the resolution of the criminal charge.

24.
On November 13, 2006, the Prosecuting Attorney of Lawrence County filed an Information in the Circuit Court of Lawrence County (“the Court”) charging Chavez as follows:

The Prosecuting Attorney of Lawrence County, State of Missouri, charges the defendant in violation of Section 570.030 RSMo, committed the Class C felony of STEALING BY DECEIT, punishable upon conviction under Sections 558.011 and 560.011, RSMo, in that on or between March 01, 2004 and January 31, 2005, in the County of Lawrence, State of Missouri, the defendant appropriated $6973.73 in food stamps, AFDC, and Title XIX benefits which services were provided by the Department of Social Services, and defendant appropriated such services from the Department of Social Services, and with the purpose to deprive it thereof by deceit, in that the defendant made false statements that indicated that defendant earned approximately $300.00 per month from her babysitting services, when in fact, defendant had been receiving “Love Offerings” of around $1700.00 per month, and had actually been earning $1280.00 per month from her baby sitting services, and representatives of the Department of Social Services relied on said statements, and approved June E. Chavez for Title XIX benefits, AFDC, and Food Stamps that she was not entitled to receive in the amount greater than $500.


25.
On November 13, 2006, Chavez entered an Alford plea to stealing, a Class C felony.  The court accepted the plea and found Chavez guilty.  After suspending the imposition of sentence, the court placed Chavez on five years’ probation.  Chavez was also ordered to pay restitution.

26.
The Department sent Chavez a letter dated January 26, 2007, notifying Chavez of the denial of her renewal application.

27.
By letter dated February 5, 2007, Chavez requested a hearing before us to appeal the denial of her renewal application.
Conclusions of Law


We have jurisdiction of the complaint.
  Chavez has the burden of proving that she is entitled to have her license renewed.

   
I.  Evidentiary Rulings on Respondent’s Exhibits 7 and 8

Chavez offered two letters, Respondent’s Exhibits 7 and 8, from people who have observed her caring for children.  The letters are complimentary of her qualities as a care giver.  The Department objected.  We stated that we would rule on the objections in our decision.  The letters contain hearsay because Chavez offers the letters to prove the truth of what the letter writers assert about her.  When hearsay is objected to and no exception applies, we must sustain the objection and exclude the letters from our consideration.
  We sustain the Department’s objection, but keep the letters in the record as offers of proof.

II.  The Merits

The Department alleges that it denied Chavez’s application for renewal based on Chavez’s failure to meet the “good character and intent” qualifications for licensure in 
§ 210.221.1 and in 19 CSR 30-61.105(1)(D).  Section 210.221 provides:

1.  The department of health shall have the following powers and duties:
(1) After inspection, to grant licenses to persons to operate child-care facilities if satisfied as to the good character and intent of the applicant[.]
19 CSR 30-61.105(1) sets forth the general requirements for day care providers.  Subsection (D) provides:


Caregivers shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.

We interpret the “good character and intent” qualification to be the same as the “good moral character” qualification for professional licenses in Missouri.  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  

Although the burden of persuading us that she is entitled to renewal remains on Chavez throughout this proceeding, the Department’s complaint frames the specific factual issue regarding her good character and intent.  The Department alleges that Chavez engaged in the following conduct:

11.  The Department of Social Services relied on false statements by Ms. Chavez regarding her income in approving her for food stamps, AFDC and Title XIX benefits. . . .
12.  One of the false statements Ms. Chavez made to the Department of Social Services concerned her child care license no. 001870837.  Ms. Chavez advised the Department of Social Services that she earned approximately $300.00 per month from her child care business, when she was actually earning $1280.00 per month from her child care business. . . .

The Department presented no witnesses or records from Social Services to prove these allegations.  Instead, the Department argues that Chavez admitted the conduct at our hearing.  The Department relies upon our questioning of Chavez:

EXAMINATION BY COMMISSIONER KOPP:  

Q
Ms. Chavez, the information that charged you with the stealing by deceit set out a period of time between March 1 of 2004 and January 31 of 2005, and within that time frame it was 
charged that you made false statements saying that you were earning only $300 per month from your baby-sitting services when, in fact, you had actually been earning $1,280 a month from your baby-sitting services.  So my question is during that period of time, were you averaging $1,280 a month for your baby-sitting 

services give or take?  

A
It would have been close to there give 

or take, yes.  

Although Chavez appears to testify that she earned $1,280 from her child care services from March 1, 2004, through January 31, 2005, her immediately subsequent testimony shows that she was talking about her earnings after she became licensed in August 2004.  In particular, she offered Respondent’s Exhibit 1, which consists of her letter to a Social Services caseworker dated September 15, 2004, accompanied by copies of checks and contracts for future child care services.  Chavez testified:


Q
Did you report that amount to the Division of Social Services?

A
Yes.  That is from the time that I reported that August –


Q
Of '04.  

A
Right.  -- I notified her, got the statements from the people of what the average amount that they were going to be paying me and that’s what the following months’ calculations of benefits was based on.  It was not based off of the 300.  It was 

based off of that report because I told my case worker since I have started a business this is going to be my average income per month.  So from that point onward it was not based on 300, it was based on the 1,200.  

Q
You reported that in writing?

A
Yes, sir.  That’s the fax.  Is that a document that was submitted?

Q
Not anything I’ve seen.

A
I’m sorry, sir.  It was one that I had shown –


Q
If you’re referring to the Exhibit 1?

A
With the checks.  There’s copies of checks.
*   *   *

BY COMMISSIONER KOPP:  

Q
This is Respondent’s Exhibit 1.  What is this exactly?

A
That is a copy from the Department of Social Services that was submitted to the prosecuting attorney showing documentation about my reporting of income.  That is my note to Ms. Crocker and then the following pages were copies of statements from the people that I was watching the children, copies of their checks.
*   *   *

What I was going to say in my conversation with my case worker, she needed the checks to verify August income and then she needed a statement from the people as to what the following months’ average income would be so that she could figure my benefits from that.  Therefore, the amount pledged in the letter statements are going to be different from the actual amount that was given for the August income.  That’s what they had planned with foresight that they would be needing child care for on an average.  
BY COMMISSIONER KOPP:  

Q
I haven’t tried to do any computations 

on this, but are you saying that with the checks there and with the letters that are there that that should total up to 849.50 a month?

A
No.  The statements are the same people who wrote the checks.  The statements are from the people saying on an average month this is what we think we’re going to be paying June Chavez.  The checks were what I had to verify that that was actually getting income from those people.  She needed verification of the income.

Q
So what do these letters purport to add up to?

A
I have not computed them, sir.

Q
Is this the $1,280?  

A
I would imagine that's where she came up, although I have not myself computed that.  It should be somewhere in that range.

Q
These letters were provided to the Department of Social Services in September of ‘04?

A
Yes, sir, after I computed my August income because a lot of the people paid me at the end of the month. 

Contrary to the Department's contention, Chavez did not admit that she failed to report $1,280 in income from her child care services.  Instead, Chavez’s evidence shows that she reported her August 2004 income and gave copies of her contracts for future services to Social Services so that Social Services could project her income for the next few months.  


The Department also introduced as proof of the allegations in its complaint Chavez’s Alford plea to the stealing by deceit charges.  However, the Department cites no law that allows us to infer an admission of guilt from an Alford plea.  An Alford plea is not an admission of guilt.
  The court in State v. Creamer
 stated:

The essence of the Alford plea is that the defendant does not admit to having committed the offense.  In Alford, the Court stated, “while most pleas of guilty consist of both a waiver of trial and an express admission of guilt, the latter element is not a constitutional requisite to the imposition of criminal penalty. . . .”  Ultimately, in deciding whether to accept an Alford plea, the trial court must determine that the “defendant intelligently concludes that his interests require entry of a guilty plea and the record before the judge contains strong evidence of actual guilt.”


At our hearing, Chavez repeated her protestation of innocence of the criminal charge and explained her decision to resolve the criminal charge with an Alford plea:

Q
And you entered an Alford plea of guilty to the charge; is that correct?  

A
That is correct.

Q
And an Alford plea of guilty, although you maintain you didn't do anything wrong with that plea; is that correct?  

A
Uh-huh, that’s correct.

Q
You were also acknowledging with that plea, are you not, that if you had taken the case to trial there was enough evidence against you that a jury would convict you?

A
No, that’s not how it was explained to me.  By taking that plea, there was no admission of guilt and I was not sure because of the evidence being brought forth by the State that it would not come back as a guilty conviction.[
]
*   *   *

One of the reasons they took my Alford plea and they gave me the terms that they did the prosecuting attorney said was because they saw after I became aware of the situation that I went back and tried to correct it.  I even asked Ms. Waite at that time what can I do to correct this.  If I was not supposed to receive this money, you know, I'll pay it back, how do I make this right.  And the prosecuting attorney said he saw that, they saw the energy and effort that I put into trying to correct the situation.  Therefore, this is the terms that they would be comfortable with. 

So far as intent and character, you know, I really tried to be honest and up front with things.  Yes, I made a mistake.  I misunderstood some things.  But as far as intent, there was never an intent to deceive there.[
]  
Chavez’s Alford plea provides no support for the Department's allegations against Chavez.

Finally, the Department argues that it reasonably relied on information provided to it by the Department of Social Services and on the certified court records surrounding Chavez’s Alford plea to the felony charge of stealing by deceit in deciding to deny Chavez’s application for renewal.  When we adjudicate an appeal from the denial of an application for a license or for renewal, we do not review the reasonableness of the record that the Department had before it when it made its decision.  We hold a hearing in which we receive evidence anew and arrive at our own findings and decision.
  

Chavez presented sufficient evidence in our hearing to show that she is of good character and intent.  She testified that when faced with eight children to support and a husband who was on his way to prison in January 2004, she applied for welfare benefits to help her family and accepted a loan from a family member and cash gifts from church members.  She also pursued her own income-making activity by obtaining a license for her child care service so she could take on more children.  By her testimony and documentation in the form of Respondent's Exhibit 1, Chavez showed that she notified Social Services of her increased child care services income.  Chavez also explained convincingly that she did not know that the loan and gifts were considered income.  She voluntarily disclosed the gifts to her new caseworker on December 29, 2004, and obtained from the donors documentation from which Social Services determined any overpayment of benefits.  

Although the Department alleged that Chavez failed to report income, the Department presented no evidence of what the definition of income was for the relevant Social Services benefit programs.  Chavez testified that she did not realize the loan would be considered income from what she recalled of the definition of earned income that she had seen:


At the time of intake into the food stamp program, the only money that I had received other than what I declared in February of 2004 was a $100 check from my sister because we couldn't buy groceries.  And I, you know, that was not implanted 

in my mind as income either.  

We needed groceries, she gave me a check for $100.  I used it.  It didn’t even come to mind when I was doing the intake for food stamps when they asked about income.  Basically we didn’t have any at that time.  My husband was going through this trial 

thing.  He was stressed and overwhelmed.  He wasn’t working.  There was no intention to leave out that $100 check that I had received. 

There’s a clause in the definitions that says, you know, if any cash can be anticipated on a regular basis, then it is considered earned income.  At that point I didn’t anticipate her sending me anything monthly.  It was just we were desperate for groceries and she sent me a check.  Intent.  My intent was never to deceive the Department.  

Chavez’s diligent efforts to support her large family and her openness with her Social Services caseworker show that she is honest and fair and respects the law and the rights of others.  The Department failed to rebut that evidence.  Chavez is entitled to the renewal of her license.    
Summary


Chavez is entitled to have the Department renew her license because she proved that she is of good character and intent.

SO ORDERED on May 12, 2008.



________________________________



JOHN J. KOPP     


Commissioner

	�In February 2004, the gross household income ceiling was more than $4,036.  In September 2004, the gross household income ceiling was more than $3,695.00.  


	�Petitioner’s Exhibit D contains certified copies of the criminal proceedings against Chavez.  At the hearing, the Department incorporated by reference as a hearing exhibit the Petitioner’s Exhibit D submitted with the Department’s previously filed motion for summary determination.       


	�Section 210.245.2.  


	�Section 621.120.


	�Gard v. State Bd. of Regis'n for the Healing Arts, 747 S.W.2d 726, 727 (Mo. App., W.D. 1988).


	�Section 536.070(7).


	�Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n. 1 (Mo. App.,  W.D. 1997).


	�Compl. ¶¶ 11 and 12.


	�Tr. at 94-95.


	�Tr. 95-98.


	�Watkins v. State Bd. of Regis’n for the Healing Arts, 651 S.W. 2d 582, 583-84 (Mo. App., W.D. 1983).    See also Director of Department of Public Safety v. Jones, No. 02-0720 PO (Admin. Hearing Comm’n February 20, 2003); State Bd. of Reg’n for the Healing Arts v. Talavera, No. 05-0448 HA (Admin. Hearing Comm’n June 28, 2005).  Also, because the plea did not result in imposition of sentence, there is no final judgment and sentence to estop Chavez from contesting her guilt in later proceedings.  Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993) (imposition of sentence necessary for final judgment) and Carr v. Holt, 134 S.W.3d 647 (Mo. App., E.D. 2004) (use of conviction for collateral estoppel).


	�161 S.W.3d 420, 426 (Mo. App., W.D. 2005) (citations omitted).


	�Tr. at 76.


	�Tr. at 89-90.


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


	�Tr. at 87-88 (emphasis added).
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