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DECISION 


The State Board of Registration for the Healing Arts (“the Board”) has no cause to discipline Thomas C. Chapman, D.O.’s physician license.  Chapman did not engage in fraud, misrepresentation or deception on his application for renewal or in communications with the Board.    
Procedure


The Board filed a complaint on November 19, 2007, seeking this Commission’s determination that Chapman’s license is subject to discipline.


This Commission convened a hearing on the complaint on September 12, 2008.  Glenn E. Bradford, with Glenn E. Bradford & Associates, P.C., represented the Board.  Lori J. Levine, with Carson & Coil, P.C., represented Chapman.


At the hearing, Chapman filed a motion to dismiss, which we took with the case.  This Commission’s rules provide for involuntary dismissals that do not reach the merits of the case
 and for decisions on the complaint without a hearing.
  We have held a hearing and will decide this case on the merits.  Therefore, we deny the motion to dismiss.  


The parties elected to file written arguments.  The matter became ready for our decision on March 17, 2009, when the Board filed the last written argument.  
Findings of Fact


1.  Chapman is licensed by the Board as a physician.  Chapman was first licensed in 1994.  His certificate of registration is active and was current and active at all relevant times.  
Chapman’s Practice

2.  Following graduation from medical school in 1987, Chapman did his residency in internal medicine at St. Luke’s Hospital in Kansas City, Missouri, became board certified in internal medicine in 1990, and joined the Wichita Clinic, PA.  In 1994, Chapman was recruited to join St. Luke’s Medical Barry Road, where he remained until February 2005.  

3.  Chapman was the chief of medicine at St. Luke’s Northland Hospital (“St. Luke’s Northland”) from 1994-1996.  Chapman was the secretary-treasurer, vice president, and president of the medical staff at St. Luke’s Northland in 1997-2000.  Chapman was elected to these offices by 350 staff members.  Chapman was a member of the credentials committee at St. Luke’s Northland from 1998-2002.  


4.  Chapman was recruited to join Clay Platte Family Medicine (“Clay Platte”), where he started practicing on March 1, 2005, and is currently in practice.  


5.  Chapman has served as a clinical professor and preceptor in internal medicine at the Kansas City University of Medicine and Biosciences since 1998 and is responsible for training three medical students on site in his practice.  

Chapman’s Alcoholism

6.  The Menninger Clinic diagnosed Chapman as an alcoholic in 1994 or 1995.  Chapman was a binge drinker who usually drank only on weekends and never when he was on call or working.  His alcohol abuse did not impair his professional performance.  


7.  In 1995 or 1996, Chapman was stopped for driving while intoxicated (“DWI”), but did not inform his employer about the incident.  


8.  The Missouri Physician’s Health Program (“MPHP”) is a program that helps physicians with alcohol or chemical dependency.  Chapman participated in MPHP from 1996 through 2001 and regularly attended AA meetings.    


9.  Chapman’s new practice at Clay Platte, beginning in March 2005, was a merger of seven established physicians and three new ones, with over 80 employees.  Chapman saw 570 patients during his first month at Clay Platte, 550 of which were patients from his previous practice.  Because the practice was opening and moving into a new facility, all patients were required to have new paperwork and charts.  Chapman was required to be re-credentialed for Medicare, Medicaid and all other insurance plans.    


10.  In March 2005, Chapman was under stress as a result of the new practice at Clay Platte and was also separated from his wife.  


11.  On March 18, 2005, Chapman was pulled over on Highway 152 at N. Platte Purchase in Platte County, Missouri, because he was weaving across traffic lanes and driving in an erratic manner by slowing down and speeding up.  The officer detected the odor of alcohol on 
Chapman’s breath.  Chapman failed field sobriety tests and was given a breath test, which showed a blood alcohol content of .242%.  


12.  On June 24, 2005, the Platte County Prosecutor filed an information in the Circuit Court of Platte County, asserting that Chapman committed the Class B misdemeanor of DWI.  

13.  Chapman signed an advocacy agreement with MPHP on July 19, 2005.  Chapman agreed to abstain from alcohol and medications unless ordered by a physician, and he agreed to attend a monitoring group at least monthly.  


14.  On October 26, 2005, Chapman pled guilty to DWI and received a suspended imposition of sentence.  

Chapman’s Renewal Application for February 1, 2006, through January 31, 2007

15.  Susan Hughes was the receptionist at Clay Platte and was responsible for credentialing for physicians in the practice.  Hughes received the yearly renewal applications from the Board and either filled them out or gave them to the physicians to fill out.  She sent the applications to the Board when they were complete.  

16.  In his prior practice, Chapman had always filled out his own renewal applications.  


17.  Chapman’s renewal application for February 1, 2006, through January 31, 2007, was signed and dated November 15, 2005.  The boxes for various questions on page 2 of the application were checked “yes” or “no.”  Question 14 asked:  

During the past 24 months, have you been arrested, charged, indicted, found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States whether or not sentence was imposed, including suspended imposition of sentence or suspended execution of sentence, including a traffic violation related to alcohol or other chemicals?  

The box for “no” was incorrectly checked in response to this question.  


18.  Neither Chapman nor Hughes has any recollection of completing the renewal application.  


19.  Hughes used a typewriter to complete forms and would not have checked boxes by hand.  In 2006, Hughes typed answers on the applications based on the responses from the previous year.  
The Board’s Investigation

20.  A Board investigator learned of the DWI in the newspaper and found the court records on the Internet.    


21.  Mike Bergman, a Board investigator, contacted Chapman, who confirmed that he was the person involved in the DWI incident.  Bergman read Question 14 to Chapman, who acknowledged that the negative response was incorrect.  Chapman stated that a clerk in his office had prepared the form and that he had signed and dated it.  Chapman met with the investigator and provided documents pertaining to the DWI, which he had obtained from his attorney.  Chapman was forthcoming about his relapse in sobriety in March 2005, which he attributed to the busyness of the newly opened practice. 

22.  Chapman wrote a letter to the Board dated April 19, 2006, stating:  

I have already met with Michael Bergman and had a long visit, a report of which you will receive.  I wanted to reiterate a point about this meeting.  I am thirteen months in a new practice, and we have ten providers in our group.  There is one individual who does all of our credentialing.  She does all of our licensing and insurance applications.  We probably participate in well over one to two hundred insurance plans.  I do not want to sound ignorant, but the providers typically sign off on the multitude of insurance contracts without reviewing them, signing the highlighted areas of the contracts. This is what happened with the signing of my licensure paperwork, in reference to the question regarding whether or not I received a DWI (point which is elaborated upon in Mr. Bergman’s report).  I want to emphasize that I was not trying to deceive the Board, about this issue.  I would be nothing but honest with the Board, and have never had issues with the Board 
before.  I would not purposefully try to deceive the board.  As Mr. Bergman has also elaborated upon I am a member of the Missouri Professionals Health Program, a program coordinated by Bob Bondurant.  I have been a member since August 1, 2005.  


23.  On October 20, 2006, Chapman appeared before the Board and gave the following testimony:
  
Q:  Hello.  How are you?  Thank you for waiting for us.  The main issue that we asked you here to discuss was your application that was filled out to renew your license.  

A:  Yes.

Q:  In which you answered no to the question about any, any arrests or anything like that—any arrests, charge, indictment, et cetera, related to alcohol.  Then subsequently information came out that you’d had a DWI earlier that year.  

Just—You were just charged with that and entered a guilty plea about a month before the application or less.  And we wanted you to talk a little bit about that and how that happened and why that happened.  And realizing, and with you realizing, of course, that an issuance or renewal of your license is dependent upon that application being completed in a truthful and complete manner.

A:  Yes, sir.

Q:  Can you discuss that? 
A:  Yes, I can.  The application was—number one, I did not fill that application out with intent to deceive the Board, number one. 

Number two, I spoke with Bob Bondurant about this, [as far] as filling out the application prior, that this was information that I knew was public information, that you would be aware of this.  This application was processed by my office manager that sets up all of our applications and our license applications, and I had not fully reviewed this when I signed it.  I did not sign with intent to deceive or misinform the Board, sir. 

Q:  Okay.  Had you, the last time you filled out your application, had you filled it out yourself or are you in the habit of having someone else fill those out for you? 
A:  Okay.  I—the application before, yes, I filled out myself.  And no, I’m not in the habit of having that done.  I am with a new group as of March of ’05.

Q:  Uh-huh.

A:  And one person in our group, they set up all of our license applications and all of our insurance applications.

But to answer your question, no, sir, I—I have always been in the habit of filling it, that out myself.

Q:  Okay.  The—you’ve looked at the application, sir.  Does that have the appearance of other papers that you usually sign, or do you think it’s—you said you had a collection of papers to sign all at once.  Is that—

A:  I had a large number of insurance applications, being new to the group, to sign.  So I had gone through a lot of information and had a lot of the tape tabs to sign on a large number of applications.

Q:  Right.

A:  It is not my habit to not review these documents, sir, no. 

Q:  Now, did you, since that, could you kind of tell me your office procedure, the procedure in your office with regard to the, to the applications for licensure? 
A:  One person—
Q:  Do you know how that happens? 
A: --still handles these applications but that won’t be happening with mine anymore.

Q:  Okay.  Does that—what happens?  Do they get it in the mail and they just open it and take it from there—

A:  Yes.

Q:  --or do you give it to them?  Or how—

A:  No, they—the mail all goes to her, or this information or these applications go to her.  We have a ten-provider group and the mail goes to one person and then it’s disseminated.  But the license applications, BNDD, et cetera, those all go to this one woman.

*   *   * 

Q:  Okay.  Then your licensure, your re-application, you said you’re going to handle that differently?  You going to do that yourself?  

A:  I will absolutely be filling it out myself.  

Q:  Okay.  

A:  And I review all applications now.  Well, I did more then, but I absolutely review all applications thoroughly at this point.  


24.  Chapman did not tell anyone in his practice about the DWI and his status as a recovering alcoholic until the Board had begun its investigation.  
Chapman’s Current Practice and Reputation

25.  Chapman currently sees 550-600 patients per month at Clay Platte.  

26.  Chapman was recently nominated as physician of the year by Kansas City Magazine and came in second place.  Chapman has an excellent reputation as a physician and also for truth and veracity.  

27.  Chapman has never been subject to discipline by any agency, hospital, or other entity.  
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.


The Board must prove its contentions by a preponderance of the evidence.

Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]
This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  


The Board argues that Chapman is subject to discipline under § 334.100.2(3) for: 
Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter[.]  

Fraud is "an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him."
  Deception is an act designed to cheat someone by inducing their reliance on misrepresentation.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  


In Count I, the Board asserts that Chapman’s negative response to Question 14 on his renewal application constitutes fraud, deception and misrepresentation in securing a license.  In Count II, the Board asserts that Chapman’s April 19, 2006, letter to the Board and his statements at his appearance before the Board claiming that he did not notice the erroneous check mark on the renewal application and that someone else filled out the renewal application constitute fraud, deception and misrepresentation in securing a license.  


The Board relies on Hughes’ deposition testimony that if she prepared the application, she would have typed the X’s in the boxes.  Chapman’s renewal application had check marks in the boxes.  However, neither Hughes nor Chapman had any specific recollection as to the renewal application for the period at issue.  Chapman reasonably believed that Hughes prepared the application because that was the practice of the office in later years.  The practice had recently opened when the application in question was completed, and Chapman was busy with 
his practice and mountains of paperwork.  We find no false statement in stating that Hughes prepared the application because that is what Chapman reasonably believed.   

Similarly, we find no intentional misrepresentation in the manner in which Chapman completed his renewal application.  Again, Chapman was busy with his practice and paperwork.  Chapman was aware that the DWI was public information, and he believed that MPHP shared information with the Board.  The Board has not proven by a preponderance of the credible evidence that Chapman intentionally made a misrepresentation on the renewal application or by stating that he did not notice the erroneous check mark on the renewal application.  Carelessness or inadvertence does not equate with intent.  We had the opportunity to observe Chapman’s demeanor at the hearing, and we find him to be a credible witness.  


The Board attempts to raise an inference that Chapman is not truthful based on his failure to discuss his alcoholism and DWI history with his colleagues.  This argument is not logical.  Chapman understandably wished to avoid the stigma associated with alcoholism, and he disclosed the DWI after the Board began its investigation.  The Board also attempts to question Chapman’s credibility because he did not talk to Hughes about the renewal form during the Board’s investigation.  Chapman credibly testified that he did not want to interfere with the Board’s investigation.        

This case is similar to State Bd. of Regis’n for the Healing Arts v. Boyd.
  In that case, Boyd completed Medicaid and Medicare forms when she was not licensed in Missouri and left the blocks for a license number blank.  Her employer sent in the forms, and the documents were received with a license number filled in and a copy of what purported to be a Missouri license pocket card.  This Commission found no evidence that Boyd was aware that someone else would 
fill in a false statement.  This Commission concluded that there was no cause to discipline for fraud, deception and misrepresentation, but concluded that there was cause for discipline for practicing without a license.  On appeal, the court affirmed this Commission’s decision, but reversed the Board’s imposition of discipline, concluding that probation rather than suspension was appropriate.
 

Similarly, in Missouri Dental Bd. v. Bailey,
 the court affirmed this Commission’s determination that a dentist’s office mistakenly billed for services not rendered and that the overbilling was not intentional.  This Commission had specifically found Bailey’s testimony to be credible and truthful.  


This case is also similar to Hernandez v. State Bd. of Regis’n for the Healing Arts.
  In that case, a physician erroneously answered “no” on a license application in response to a question whether any formal action had ever been taken against him by a hospital, medical staff or clinic.  This Commission found no evidence of intent to lie or provide the Board with false information.  

We find the present case similar to Boyd, Bailey, and Hernandez.  A charge of fraud is serious.  In this case, there is insufficient evidence of fraudulent intent to warrant serious consequences to Chapman’s license.  Chapman has never before been the subject of disciplinary action.  He has an excellent reputation for truth and veracity and as a physician, and he was nominated as Kansas City Physician of the Year.  He is an instructor and preceptor in internal medicine.  He has been an officer of the medical staff at St. Luke’s Northland.  The Board alleges no errors in Chapman’s medical practice and no fraud as to any payments or financial 
matters.  The purpose of professional licensing laws is to protect the public.
  Based on the evidence presented by the Board, we find no public interest that needs protection from Chapman.  We find no cause for discipline.   
Summary


We find no cause to discipline Chapman.

SO ORDERED on May 14, 2009.



________________________________



NIMROD T. CHAPEL, JR.
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