Before the

Administrative Hearing Commission
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)
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)




)
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)

MEMORANDUM AND ORDER


On December 14, 1998, Santosh Chand filed a petition appealing the decision of the State Board of Registration for the Healing Arts to deny her a license to practice as a physician and surgeon.  Chand had applied for licensure by reciprocity, and the Board denied her application because she had failed to achieve a passing score on an examination within three attempts (3-examination limitation).


On May 24, 1999, Chand filed a motion for continuance of the June 28, 1999, hearing, and on May 25, 1999, Chand filed a first amended complaint.  By notice dated November 4, 1999, we reset the hearing for January 12, 2000.  On December 10, 1999, the parties filed a joint stipulation of facts.  On December 10, 1999, the Board filed a motion for summary determination.  On December 13, 1999, Chand filed a motion for summary determination, and on 

December 20, 1999, Chand responded to the Board’s motion.  On December 28, 1999, the Board responded to Chand’s motion.


We may decide this case without a hearing if either party establishes facts that are not in dispute and entitle that party to a favorable decision.  Section 536.073.3, RSMo Supp. 1998;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 

(Mo. banc 1993).


The following facts are undisputed.

Findings of Fact

1. Chand attended medical school in India from 1962 to 1967 and graduated in 1967.
2. Chand did an internship and residency in India from 1967 to 1969.
3. Chand completed all of the prescribed curriculum at her school of medicine and the curriculum in this state.
4. The curriculum in Chand’s medical school has been approved by the proper government agency of the country in which the school is located.
5. Chand met the academic and post-graduate training requirements for licensure to practice medicine in the country in which her school of graduation is located.
6. Chand did post-graduate training in OB-GYN and Reproductive Endocrinology at the University of Texas Southwestern in Dallas, Texas, between 1971 and 1973.
7. Chand had an institutional permit to practice in the residency program at Dallas County Hospital District.

8. Chand was certified by the Educational Commission for Foreign Medical Graduates (ECFMG) on January 3, 1975.
9. Chand did a residency in OB-GYN at St. Louis University Hospital in St. Louis, Missouri, between 1976 and 1978.

10. Chand is American Specialty Board-eligible or has completed three years of AMA approved post-graduate training in one recognized specialty area of medicine.

11. Chand took the FLEX (Federation Licensing Examination) test in 6/76, 6/77, 12/77, 6/79 and 12/79, and failed to achieve a passing score.

12. Chand achieved a passing score on a licensing examination administered in the United States.  She passed the FLEX examination on June 16-18, 1981.

13. Chand was issued License No. 036-062976 on August 24, 1981, to practice as a licensed physician and surgeon in Illinois, and her Illinois license is valid and current.

14. Chand applied for Missouri licensure and was notified by letter dated September 9, 1996, from the Missouri Board of Registration for the Healing Arts that she was not eligible for permanent licensure because she failed to receive a passing score within three attempts on a licensing exam.

15. Chand was also advised by the September 9, 1996, letter from the Missouri Board of Registration for the Healing Arts that the Board may waive the failure to achieve a passing score in three attempts if the applicant is American Board Certified, licensed to practice in another state, and had achieved a passing score on a licensing examination administered in a state or territory of the United States or District of Columbia.

16. On October 23, 1997, a consent order in Illinois was approved disciplining Chand’s license and placing her on probation for two years.  As of November 22, 1999, Chand has completed her probation in Illinois.

17. Chand applied for Missouri licensure by reciprocity on October 30, 1997.

18. On April 18, 1998, Chand requested that the Board waive the “three times failed FLEX test rule.”

19. On November 13, 1998, Chand received delivery by certified mail of her denial of licensure by the Board.  She was denied licensure pursuant to section 334.040, RSMo, for failing to achieve a passing score on licensing examinations within three attempts.

20. Chand became Board-certified by the American Board of General Practice on March 20, 1999.

21. Chand’s Board certification occurred after she sent her application for Missouri licensure.

22. The Board stipulates that even if Chand were to reapply for Missouri licensure now that she is Board-certified, the Board would deny her application for licensure for the same reasons given in its November 13, 1998, letter to Chand denying licensure.

23. The American Board of Medical Specialties does not recognize the American Board of General Practice.

24. The Board stipulates that even if Chand were to reapply for Missouri licensure now that she has completed two years of probation in Illinois the Board would deny her application for licensure for the same reasons given in its November 13, 1998, letter to Chand denying licensure.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 621.045, RSMo Supp. 1998.  The Board’s answer sets forth the grounds on which we have jurisdiction to deny the application. Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).

Limitation on Licensure by Reciprocity


Chand argues that she is entitled to licensure under section 334.043, which provides:

Upon the applicant paying a fee equivalent to the required examination fee and furnishing the board with all locations of previous practice and licensure in chronological order, the board shall, under regulations prescribed by it, admit without examination qualified persons who meet the requirements of this state including, but not limited to, sections 334.031, 334.035 and 334.040, and who hold certificates of licensure in any state or territory of the United States or the District of Columbia authorizing them to practice in the same manner and to the same extent as physicians and surgeons are authorized to practice by this chapter.  Within the limits of this section, the board is authorized and empowered to negotiate reciprocal compacts with licensing boards of other states for admission of licensed practitioners from Missouri in other states.

(Emphasis added.)


The Board denied Chand’s application under section 334.040.2, RSMo Supp. 1998, which sets forth examination procedures and further provides:

The board shall not issue a permanent license as a physician and surgeon or allow the Missouri state board examination to be administered to any applicant who has failed to achieve a passing score within three attempts on licensing examinations administered in one or more states or territories of the United States, the District of Columbia or Canada. . . .  The board may waive the provisions of this section if the applicant is licensed to practice as a physician and surgeon in another state of the United States, the District of Columbia or Canada and the applicant has achieved a passing score on a licensing examination administered in a state or territory of the United States or the District of Columbia and no license issued to the applicant has been disciplined in any state or territory of the United States or the District of Columbia.

(Emphasis added.)


Chand argues that the 3-examination limit found in section 334.040 does not apply to reciprocity licensure under section 334.043.  Thus, under Chand’s analysis, the applicant who is applying to be licensed by examination could not receive a license if he or she has failed an examination three times, but the applicant who is applying to be licensed by reciprocity has no such barrier.  This analysis ignores the plain language of section 334.043 that applicants must meet the qualifications of section 334.040.  Chand argues that the legislature could not have meant that applicants claiming licensure by reciprocity must meet all of the examination requirements, or it would render the reciprocity statute a nullity.  But section 334.043 clearly does not require the applicant to meet all the qualifications of section 334.040.  Section 334.040 sets forth examination requirements and then sets forth the 3-examination limitation.  The reciprocity statute says that the applicant may be licensed without examination (thus removing that requirement) if the applicant otherwise qualifies under section 334.040 (the 3-examination limitation).


We find that the examination requirement of section 334.040 must be enforced for those applying for licensure by reciprocity.  In her first three attempts, Chand failed the FLEX examination.  Thus, we must deny Chand’s license unless she falls within the waiver provision.

Waiver of Requirement Under Current Statute


Chand argues that, even if she is subject to the limitation, she is entitled to licensure because the Board should have granted her a waiver under section 334.040.  This statute states that the Board may grant the waiver if:  1) Chand is licensed to practice in another state, 2) she received a passing score on a licensing examination, and 3) her license has never been disciplined.  The Board argues, and we agree, that Chand is not entitled to a waiver because her Illinois license has been disciplined.  (Finding 16.)  Chand argues that the facts leading to her probation were the result of a “personal tragedy” with her family and did not in any way harm her patients.  We believe her, but the statute does not allow us to look behind the discipline to evaluate the underlying conduct.  The fact that her license was disciplined means that Chand is not entitled to the waiver.  Chand’s citation to State Bd. of Regis. for the Healing Arts v. Finch, 514 S.W.2d 608 (Mo. App., K.C.D. 1974) for the proposition that we must consider all of the factual circumstances surrounding a doctor’s rehabilitation is inappropriate because, in Finch, the Board had discretion to grant or deny the license.  In this case, there is no discretion if the license has been disciplined.


Under the current statute, Chand is not entitled to a waiver of the 3-examination requirement and thus cannot be licensed by the Board.

Waiver of Requirement Under Prior Statutory Provision


Chand argues that she should be given a waiver of the 3-examination requirement under the 1994 version of section 334.040, which provided:

The board shall not issue a permanent license as a physician and surgeon or allow the Missouri state board examination to be administered to any applicant who has failed to achieve a passing score within three attempts on licensing examinations administered in one or more states or territories of the United States . . . .  The board may waive the provisions of this section if the applicant is American Board-certified, licensed to practice as a physician and surgeon in another state of the United States or the District of Columbia and the applicant has achieved a passing score on a licensing examination administered in a state or territory of the United States or the District of Columbia.

Section 334.040.2, RSMo 1994 (emphasis added).  Chand argues that she applied for Missouri licensure and was notified in a September 9, 1996, letter that the 3-examination limitation could be waived if she was American Board-certified.  She did not meet the criteria for waiver at that time, however, because she was not American Board-certified.  By the time she applied again on October 30, 1997, the waiver provision had changed to delete the certification requirement and to add the requirement that there be no discipline to the applicant’s license.


Chand is not entitled to have her application for waiver considered under the prior statute.

Board’s Regulations


Chand argues that the Board’s regulations dealing with reciprocity do not mandate the denial of Chand’s license.  4 CSR 150-2.100 contains the 3-examination limitation and uses the waiver language from the 1994 version of section 334.040.  Chand asks us to follow the regulation because it is more specific than the general statute and sets forth rules of statutory construction.  However, as the Board states, we are faced with a conflict between a regulation and a statute, and the statute must control.  Bridge Data Co. V. Director of Revenue, 794 S.W.2d 204 (Mo. banc 1990).


We have found that section 334.040 applies to Chand; thus, its requirement must be met even if the Board’s regulations contain different waiver language.

Violation of Due Process


Chand argues that applying section 334.040 denies her the right to substantive due process because it precludes licensure for past disciplinary actions.  The Administrative Hearing 

Commission has no jurisdiction to rule on this issue.  Williams Cos. v. Director of Revenue, 

799 S.W.2d 602, 604 (Mo. banc 1990).  We note, however, that disciplinary actions are routinely 

authorized against licensees based on past disciplinary actions.
  In addition, the Missouri Supreme Court has ruled that a 3-examination limitation does not violate equal protection.  Linton v. Missouri Veterinary Medical Bd., 988 S.W.2d 513 (Mo. banc 1999).


Therefore, we deny Chand’s motion for summary determination and grant the Board’s motion for summary determination.  We deny Chand’s application for licensure because she failed the FLEX examination three times and because she does not fall within the waiver provisions that would have allowed the decision to be discretionary.  Thus, her denial is mandated by section 334.040.


We cancel the hearing set for January 12, 2000.


SO ORDERED on January 6, 2000.




_______________________________




WILLARD C. REINE




Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.





�Joint Stipulation of Facts, filed December 10, 1999.


�The joint stipulation does not indicate where Chand took the FLEX tests, but in her Application for Missouri Licensure, she states that she took the tests in Illinois.  (Ex. D, Pet’r Mtn. for Sum. Determ.)


�The Board also states that, even under the previous statute, Chand would not be entitled to the waiver because the American Board of General Practice is not recognized by the American Board of Medical Specialties as required by 4 CSR 150-2.001(5).  Thus, Chand would not be considered American Board-certified.


�Section 334.100.2(g) authorizes discipline against a doctor’s license for final disciplinary action without regard to when the discipline was imposed.
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