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)

DECISION


The Director of Public Safety (Director) may discipline the peace officer license of Donald A. Chambers because Chambers drove while intoxicated.  

Procedure


On March 25, 2004, the Director filed a complaint.  Chambers filed an answer on May 4, 2004, admitting the factual allegations in the complaint, denying the legal conclusions, and alleging mitigating circumstances.  The Director filed a motion for summary determination on May 13, 2004.  Pursuant to § 536.073.3, RSMo 2000,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

Findings of Fact

1. Chambers holds a peace officer license that is, and was at all relevant times, current and active.  

2. On July 27, 2003, Chambers committed the offense of driving while intoxicated by operating a motor vehicle while under the influence of alcohol.  

3. On December 3, 2003, in the Circuit Court of Gasconade County, Chambers entered a plea of guilty to a class B misdemeanor under § 577.010, RSMo 2000.  The court suspended the imposition of sentence and placed Chambers on probation.  State v. Chambers, No. 03CR331469.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2, RSMo 2000.  The Director has the burden to prove that Chambers has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

A.  Committing a Criminal Offense

The Director argues that Chambers is subject to discipline under § 590.080.1(2), which allows discipline if Chambers: 

Has committed any criminal offense, whether or not a criminal charge has been filed[.]

(Emphasis added.)  The Director alleges that Chambers committed a violation of § 577.010.1, RSMo 2000, which provides: 

A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition. 

Chambers’ answer admits that he committed that conduct.  Therefore, we conclude that the Director may discipline Chambers under § 590.080.1(2).  

B.  Violating a Regulation
The Director argues that Chambers’ guilty plea is cause for discipline under § 590.080.1(6), which allows discipline if Chambers:

Has violated a provision of this chapter or a rule promulgated pursuant to this chapter.

(Emphasis added.)  The Director argues that Chambers violated Regulation 11 CSR 75-13.090, which provides:

(2) As used in section 590.080.1, RSMo:

(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.

*   *   *

(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *

(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed. 

(Emphasis added.)  

However, a licensee is subject to discipline only on the basis of grounds prescribed by statute.  Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).  Generally, to “commit” an offense under § 590.080.1(2) means “to carry into action deliberately : PERPETRATE.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 231 (10th ed. 1993).  Specifically, to “commit” an offense under § 577.010 is expressly defined in that statute:  “he operates a motor vehicle while in an intoxicated or drugged condition.”  The regulation attempts to expand that offense by replacing it with evidence that might, but does not necessarily, 

establish it:  conviction, finding of guilt, and even a guilty plea.
  The Director cannot change the statutes by passing a regulation.  Fehrman v. Blunt, 825 S.W.2d 658, 660 (Mo. App., E.D. 1992).  We must apply the statutes as we find them.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204 (Mo. banc 1990).

Further, we have found no statutory authority for Regulation 11 CSR 75-13.090.  That regulation cites as authority only § 590.080, which, as quoted above, allows discipline for violation of a rule published under “this chapter” – not “this section.”  Section 590.080 contains no grant of rulemaking authority itself; it only allows discipline under authority granted elsewhere in Chapter 590.  

We find no such authority.  Before August 28, 2001, § 590.123, RSMo 2000, granted the Director plenary rulemaking power “to effectuate the purposes of this chapter,” but the General Assembly repealed that statute before the effective date of Regulation 11 CSR 75-13.090.  H.R. 80, 92nd Gen. Assem., 1st Sess. (2001 Mo. Laws 299); Mo. Const. art. III, § 29.  After August 28, 2001, § 590.030.5(1) grants rulemaking power to the Director, but specifically for mandatory law enforcement continuing education only.  Our review of the statutes reveals no other rulemaking power under which § 590.080.1(6) applies.  
Therefore, Chambers is not subject to discipline under § 590.080.1(6).  
C.  Chambers’ Defense

Chambers’ answer alleges, as mitigating circumstances, that he has been employed by the Maries County Sheriff’s Department for 14 years in a variety of posts, serves as the assistant chief of the Vichy volunteer fire department, and has never before been arrested or charged with 

a criminal offense.  However, this Commission decides only whether the law allows the Director to discipline Chambers; the appropriate degree of discipline is for the Director to determine after a separate hearing.  Section 621.110, RSMo 2000.  

Summary


We conclude that the Director may discipline Chambers under § 590.080.1(2).  Chambers is not subject to discipline under § 590.080.1(6).  We cancel the hearing.


SO ORDERED on May 27, 2004.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2003 Supplement to the Revised Statutes of Missouri unless otherwise noted.


	�A judgment of guilty is hearsay, ordinarily inadmissible to prove guilt.  Lewis v. Wahl, 842 S.W.2d 82, 94 n.5 (Mo. banc 1992) (Thomas, J., concurring).  A guilty plea is some evidence of the facts charged, Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980), but not conclusive evidence.  It is a declaration against interest, which the licensee may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  
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