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DECISION
We dismiss Naren Chaganti’s complaint because his appeal is moot.  
Procedure


On July 16, 2009, Naren Chaganti filed a complaint appealing the denial of his application for a temporary emergency license (“TEL”) to act as a nursing home administrator.   On September 9, 2009, the Board filed an answer.  On October 7, 2009, the Board filed a motion for summary decision.  On October 14, 2009, Chaganti filed arguments opposing the motion for summary decision.

We may decide this case without a hearing if the Board establishes facts that entitle it to a favorable decision and Chaganti does not raise a genuine issue as to such facts.
  
Findings of Fact

1.
On January 7, 2009, Laura Faye Bourisaw vacated the position as nursing home administrator at Whispering Oaks, 1450 Ridge Road, Wildwood, Missouri.
2.
On April 10, 2009, Chaganti submitted his application to the Board for a TEL to fill the position that Bourisaw vacated.

3.
Chaganti failed to submit a complete initial application for licensure along with his TEL application.

4.
Chaganti did not submit an initial application for licensure as a nursing home administrator until June 19, 2009.  In this application:

a.
Chaganti failed to answer the question, “Have any of your professional licenses listed above ever been disciplined?” and
b.
Chaganti did not include a copy of his high school diploma/transcript or equivalency certificate, two or more references who have known Chaganti for at least three years, official college transcripts, or a photo of Chaganti taken within the last 90 days prior to submission of the application.
5.
By letter dated July 10, 2009, the Board notified Chaganti that it denied his TEL application.  

6.
At some point, La Terryl Saddler became the nursing home administrator for Whispering Oaks.  Saddler vacated the position on August 15, 2009.

7.
On August 24, 2009, Chaganti submitted an application for a TEL to fill the position that Saddler vacated.
Conclusions of Law


We have jurisdiction of the complaint.
  As the applicant, Chaganti has the burden to show that he is entitled to licensure.
  
I.  Mootness

The Board contends that we should dismiss Chaganti's complaint because his appeal is moot.  A case is moot when a decision on the merits would have no practical effect on any existing controversy
 or where it is impossible to grant any effective relief.
  When an event has occurred that makes our decision unnecessary or makes it impossible for us to grant effectual relief, the case is moot.
  “When an event occurs that makes a [tribunal’s] decision unnecessary or makes granting effectual relief by the [tribunal] impossible, the case is moot and generally should be dismissed.”

A.  Expiration of Period for TEL 

The Board presents two bases for its claim of mootness.  First, the Board contends that granting Chaganti's application would not allow him to serve as administrator because the maximum period of time during which Chaganti could serve has passed.  The Board contends that the TEL can be issued for an initial 90 days and then extended for another 90 days, but that the initial 90 days must begin on the date that the previous administrator vacated her position.  Because Bourisaw vacated her position on January 7, 2009, the maximum 180-day period expired on July 6, 2009.  


The Board failed to establish that the law requires the initial 90-day period to begin on the date that the administrator position was vacated.

Section 344.030.5 provides:

The board may issue a temporary emergency license for a period not to exceed ninety days to a person twenty-one years of age or over, of good moral character and a high school graduate or equivalent to serve as an acting nursing home administrator, provided such person is replacing a licensed nursing home administrator who has died, has been removed or has vacated the nursing home administrator's position.  No temporary emergency license may be issued to a person who has had a nursing home administrator's license denied, suspended or revoked.  A temporary emergency license may be renewed for one additional ninety-day period upon a showing that the person seeking the renewal of a temporary emergency license meets the qualifications for licensure and has filed an application for a regular license, accompanied by the application fee, and the applicant has taken the examination or examinations but the results have not been received by the board.  No temporary emergency license may be renewed more than one time.
(Emphasis added.)  19 CSR 73-2.080 provides:

(1) Application for a temporary emergency license shall be made to the executive secretary of the board.  The application shall demonstrate that the applicant meets the requirements for a temporary emergency license as set forth in section 344.030.5, RSMo and shall include the following:
*   *   *

(2) After receipt and review of the required information, the board may issue a temporary emergency license for a period not to exceed ninety (90) days.  The person to whom it is issued is fully responsible for the facility as if initially licensed as a nursing home administrator and shall confirm his/her understanding of this fact in a statement upon receipt of the temporary emergency license.
(Emphasis added.) 


The only provision that indicates when the initial 90-day period begins is in 19 CSR 73-2.080(2), where it is provided that a 90-day period begins upon issuance of the TEL.  Because no 
TEL has been issued, the initial 90-day period has not begun to run.  Therefore, we deny the Board's motion for summary decision insofar as it is based on the assertion that the period for the TEL has expired.
B.  Hiring of New Administrator

The Board states as the second basis for its claim of mootness, “Issuing Petitioner a Temporary Emergency License to replace Bourisaw at this point would have no effect; the emergency created by Bourisaw’s departure was resolved at the point at [which the] new administrator came on board.  Petitioner can no longer replace Bourisaw.”
  

Chaganti’s defense is that this theory of mootness was not included in the Board's answer to his complaint.  However, we require that the Board include in its answer only the facts and law it relied upon to take the action from which Chaganti appealed.
  Because the filing of the new TEL application on August 24, 2009, came well after the Board denied Chaganti's original TEL application on July 10, 2009, that filing could not have been the reason that the Board took the action that is the subject of this appeal.

The law provides for the issuance of the TEL purely as a temporary measure until the facility can hire another licensed administrator.  If we find that Chaganti was entitled to the TEL after Bourisaw vacated her position, we must order the Board to issue the TEL.
  However, Chaganti admits in his August 24, 2009, TEL application that an administrator vacated the position on August 15, 2009.  By necessary inference, a new nursing home administrator had been filling the position that Bourisaw vacated.  This means that the condition on which the April 10 TEL application was based – Bourisaw’s vacated position – no longer exists.  This 
renders unnecessary any decision on whether we should grant the April 10 TEL application.  Therefore, the instant appeal is moot, and we dismiss the complaint.
II.  Timeliness of TEL Application


As an alternative to the Board's mootness contention, the Board contends that Chaganti filed his TEL application after the 10-day period set forth in 19 CSR 53-2.080(1), which provides:

(1) Application for a temporary emergency license shall be made to the executive secretary of the board. The application shall demonstrate that the applicant meets the requirements for a temporary emergency license as set forth in section 344.030.5, RSMo and shall include the following:
*   *   *

(B) The name of the licensed administrator who has died, been removed or vacated the position and the effective date of the death, removal or vacancy;
*   *   *

(F) Applications for a temporary emergency license shall be filed with the board immediately upon notification of, or realization by, the person making the application, but in no event more than ten (10) working days from the effective date referred to in subsection (1)(B).

(Emphasis added.)  Although the regulation uses the word “shall,” it does not provide any sanction for late filing.  When there is no sanction provided for failing to act under "shall," the term may be interpreted to be directory only.
  However, we need not resolve this issue because, as explained above, a decision in favor of Chaganti would avail him nothing because his appeal is moot.
III.  Chaganti's Opposition to the Motion


Chaganti does not dispute the facts that the Board relies upon.  Instead, Chaganti contends that we should not grant a summary decision because he has not completed the discovery necessary to show (1) that Board staff, not the Board itself, denied his TEL application, (2) that the criteria used to deny his application were different from the criteria used for other TEL applicants, and (3) that but for the influence exerted by a Board member and by the licensing staff at the Department of Health and Senior Services, the Board would have granted the TEL application.

We may grant a licensing application only when the applicant establishes entitlement to the license, usually through proof of his or her qualifications.
  We do not review the Board's decision or its procedures, but decide the TEL application anew.
  How the Board went about deciding the TEL application is not relevant and does not help establish Chaganti's qualifications.  Further, we have no authority to supervise another agency’s procedures.
 


Even if these matters were relevant, the hiring of another administrator made any decision on the April 10 TEL application moot, as explained above.
Summary


We grant the Board's motion and cancel the hearing.

SO ORDERED on November 2, 2009.


________________________________
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