Before the

Administrative Hearing Commission

State of Missouri

MISSOURI BOARD OF PHARMACY,
)



)



Petitioner,
)




)


vs.

)

No. 08-1880 PH



)

JAMES CAVE,

)




)



Respondent.
)

DECISION


James Cave is subject to discipline because he was disciplined in another state for conduct that would be cause for discipline in Missouri.  The Missouri Board of Pharmacy (“the Board”) failed to prove that Cave is subject to discipline for violating a drug law.
Procedure


On November 3, 2008, the Board filed a complaint seeking to discipline Cave.  On November 21, 2008, we served Cave with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  On March 30, 2009, we held a hearing on the complaint.  Loretta L. Schouten represented the Board.  Although notified of the time, place and date of the hearing, neither Cave nor anyone representing him appeared.  The matter became ready for our decision on April 3, 2009, the date the transcript was filed.


The Board offered into evidence the request for admissions that it served on Cave on January 16, 2009.  Cave did not respond to the request.  Under Supreme Court Rule 59.01, the 
failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting  pro se.
  Our Regulation 1 CSR 15-3.420(1) applies that rule to this case.  

Findings of Fact

1. Cave is licensed by the Board as a pharmacist.  His license is and was at all relevant times current and active.
2. While working as a pharmacist in Kansas, Cave took prescription drugs belonging to his employer.
  He did not have a prescription for the drugs.
3. On February 13, 2007,
 Cave entered into a stipulation with the Kansas Board of Pharmacy (“the Kansas Board”).
4. In the stipulation, the Kansas Board made the following findings of fact and conclusions of law:

Respondent hereby admits and waives any further proof in this or any other proceeding before or initiated by the [Kansas] Board that Respondent took and consumed, while working as a pharmacist, prescription drugs belonging to his employer and for which Respondent did not have a valid prescription.

The [Kansas] Board finds and concludes that Respondent’s conduct, as described above, violates various provisions of the Pharmacy Act and regulations promulgated pursuant and is grounds for disciplinary action against his license to practice 
pharmacy in the State of Kansas pursuant to K.S.A. 65-1627 (a)(3), as defined by K.S.A. 65-1626 (ee)(3) and (hh)(5); K.S.A. 65-1627(a)(5), and K.S.A. 65-1627 (a)(13).[
]
5. Cave was required to enter into and participate in the Kansas Impaired Provider Program for a period of not less than five years.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Cave has committed an act for which the law allows discipline.
  By failing to respond to the requests for admissions, Cave admitted to facts that authorize discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.

The Board argues that there is cause for discipline under § 338.055.2:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
(1) Use of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by this chapter;
*   *   *
(8) Denial of licensure to an applicant or disciplinary action against an applicant or the holder of a license or other right to practice any profession regulated by this chapter granted by another state, territory, federal agency, or country whether or not voluntarily agreed to by the licensee or applicant, including, but not limited to, surrender of the license upon grounds for which denial or discipline is authorized in this state;
*   *   *
(15) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]
License Discipline – Subdivision (8)

Cave was subject to discipline in Kansas under K.S.A. 65-1627(a) for the following reasons:

(3) the licensee is found by the board to be guilty of unprofessional conduct or professional incompetency;
*   *   *

(5) the licensee has violated a provision of the federal or state food, drug and cosmetic act, the uniform controlled substances act of the state of Kansas, or any rule and regulation adopted under any such act;
*   *   *

(13) the licensee has self-administered any controlled substance without a practitioner’s prescription order or a mid-level practitioner’s prescription order[.]

While working as a pharmacist, Cave took prescription drugs belonging to his employer for which he did not have a prescription.  This conduct is cause for discipline in Missouri under 
§ 338.055.2.  Because his Kansas license was disciplined for a reason that would be cause for discipline in Missouri, there is cause for discipline under § 338.055.2(8).
Violation of Drug Laws – Subdivisions (1) and (15)


There is no evidence or even an allegation that Cave was impaired while practicing his profession.  There is no cause for discipline under § 338.055.2(1).


Cave diverted controlled substances from his employer for his personal consumption without a valid prescription.  The Kansas Board found that Cave’s conduct violated “a provision of the federal or state food, drug and cosmetic act, the uniform controlled substances act of the state of Kansas, or any rule and regulation adopted under any such act.”
  The Board argues that Cave violated Missouri drug laws, but provides no proof that these are the laws he violated.  Under the language quoted above, violation of Missouri drug laws would not be cause for discipline.  The Board cites no federal or Kansas law that it alleges Cave violated.


Another provision disciplined Cave for self-administering “any controlled substance without a practitioner’s prescription order or a mid-level practitioner’s prescription order[.]”
  While this conduct would violate Missouri drug laws, the Board failed to prove that Cave did violate Missouri drug laws.  The Board provides no information about where the conduct took place.  The Board failed to prove that Cave is subject to discipline under § 338.055.2(15).
Summary

Cave is subject to discipline under § 338.055.2(8), but not under § 338.055.2(1) or (15).

SO ORDERED on June 16, 2009.



________________________________



JOHN J. KOPP



Commissioner

�Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  


�Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  


�Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  


�The Kansas Board also found that Cave consumed the drugs, but the Board’s request for admission that allows us to make the finding as to his conduct states only:  “Cave’s diversion of controlled substances for his personal consumption without a valid prescription constitutes a violation of . . . .”  The Board never requested the simple admission not that the Kansas Board made findings, but that Cave actually committed the conduct at issue.


�The stipulation was signed by Cave on December 16, 2006, and by the Kansas Board’s representative on February 13, 2007.  Ex. 2.  The stipulation was approved and accepted by final order dated March 6, 2007.


�Ex. 2.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Kennedy v. Missouri Real Estate Commission, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  


�When setting forth the statute, the Board’s complaint quotes the language in subdivision (15).  But the sentence alleging cause for discipline cites subdivision (14), which was the relevant subdivision in RSMo 2000.  In any event, by quoting the language of the subdivision, we find that the Board gave Cave sufficient notice of the charged cause for discipline.


�K.S.A. 65-1627(a)(5).


�K.S.A. 65-1627(a)(13).
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