Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-0458 BN



)

KELLY CASTOR,

)




)



Respondent.
)

DECISION 


Kelly Castor is subject to discipline under § 335.066.2(2) and (14) because she pled guilty to two counts of possession of controlled substances and she pled guilty to burglary in the second degree.
Procedure


The State Board of Nursing (“Board”) filed a complaint on March 29, 2010, seeking this Commission’s determination that cause exists to discipline Castor’s license as a licensed practical nurse (“LPN”).  Castor filed her answer on June 7, 2010.

This Commission convened a hearing on the complaint on September 22, 2010.  Assistant Attorney General Daniel K. Jacob represented the Board.  Castor appeared by telephone and was not represented by counsel.


The matter became ready for our decision on September 23, 2010, the date the transcript was filed.

Findings of Fact

1. Castor is licensed by the Board as an LPN.  This license was originally issued on September 15, 1994, and remained current and active until it was placed on inactive status on June 27, 2002.  As of the date of the hearing, the license continued to be on inactive status.
2. On November 19, 2001, in the Circuit Court of St. Francois County, Castor entered two pleas of guilty to two Class c felony counts of “Possession of a Controlled Substance Except 35 Grams or Less of Marijuana.”

3. On January 5, 2006, in the Circuit Court of St. Francois County, Castor entered a plea of guilty to the Class c felony of burglary in the second degree.

Conclusions of Law


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Castor has committed acts for which the law allows discipline.
  In its complaint, the Board alleges that cause exists to discipline Castor pursuant to § 335.066.2:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, 
functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed; 

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Section 195.202.2 states:
Any person who violates this section with respect to any controlled substance except thirty-five grams or less of marijuana, Dexanabinol, (6aS,10aS)-9-(hydroxymethyl)-6,6-dimethyl-3-(2-methyloctan-2-yl)-6a,7,10,10 a-tetrahydrobenzo[c]chromen-1-ol, Indole, or 1-butyl-3(1-naphthoyl)indole, Indole, or 1-pentyl-3(1-naphthoyl)indole, and Phenol, CP 47, 497 & homologues, or 2-[(1R,3S)-3-hydroxycyclohexyl]-5-(2-methyloctan-2-yl)phenol), where side chain n=5, and homologues where side chain n-4,6, or 7 is guilty of a class C felony.
When Castor entered a plea to two counts of violation of this statute on November 19, 2001, she admitted violating the drug laws of this state.  Consequently, she is subject to discipline under § 335.066.2(14).

The administration of controlled substances to patients is part of the job duties of an LPN.  Therefore, the violation of controlled substance laws is a violation of laws that are reasonably related to the functions or duties of an LPN.  Consequently, Castor is subject to discipline under § 335.066.2(2).


Section 569.170
 states:

1.  A person commits the crime of burglary in the second degree when he knowingly enters unlawfully or knowingly remains unlawfully in a building or inhabitable structure for the purpose of committing a crime therein.

2.  Burglary in the second degree is a class C felony.

As defined above, burglary in the second degree is not a violation of a drug law.  Therefore, Castor is not subject to discipline under § 335.066.2(14) for her guilty plea on January 5, 2006.

To determine whether Castor is subject to discipline under § 335.066.2(2) for her guilty plea on January 5, 2006, we break down that portion of the disciplinary statute into each potential cause for discipline.

The first part is whether burglary in the second degree is reasonably related to the qualifications, functions or duties of an LPN.  The definition of this statute is general, and the court documents presented do not indicate the specifics of Castor’s case.  Therefore, we must rely on the statutory definition to determine whether Castor committed acts that are reasonably related to the qualifications, functions or duties of an LPN.  Because the statutory definition of burglary in the second degree does not contain facts specific to an LPN, we find that Castor did not commit a crime reasonably related to the qualifications, functions or duties of an LPN.

The second part of § 335.066.2(2) allows discipline if an essential element of burglary in the second degree is either fraud or dishonesty.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  The facts do not indicate that Castor attempted to pervert the truth.  However, the definition of burglary in the second degree requires Castor to have knowingly and unlawfully entered into a building or inhabitable structure for the purpose of committing a crime therein.  This definition is filled with dishonesty.  Consequently, we find that Castor did not commit a crime of fraud, but did commit a crime of dishonesty.

The third part of § 335.066.2(2) allows discipline if burglary in the second degree is a crime that contains an act of violence.  According to the Court of Appeals, burglary in the second degree “clearly does not require that the defendant be armed or use violence[.]”
  Therefore, we find that she did not commit a crime of violence.

The final part of § 335.066.2(2) allows discipline if burglary in the second degree is a crime involving moral turpitude.  In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  Because burglary in the second degree is a crime that involves dishonesty, we find it to be a Category 1 crime.  We find that Castor committed a crime involving moral turpitude.

Consequently, Castor is subject to discipline under § 335.066.2(2) for her guilty plea on January 5, 2006.

Summary


Castor is subject to discipline under § 335.066.2(2) and (14) because she pled guilty to two counts of possession of controlled substances that were not 35 grams or less of marijuana and she pled guilty to burglary in the second degree.

SO ORDERED on February 17, 2011.



__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner
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