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DECISION

We find cause for the Missouri State Committee for Social Workers (“the Committee”) to discipline the license of Adrienne L. Casey.
Procedure

On September 28, 2010, the Committee filed a complaint asking us to take action against Casey’s clinical social worker license.  Casey was served with the complaint and our notice of complaint/notice of hearing on March 30, 2011, by personal service.  We held a hearing on March 14, 2012.  Assistant Attorney General Woodie J. Curtis, Jr., appeared for the Committee.  Casey appeared personally and with attorney Thomas R. Carnes.  The matter became ready for our decision on July 2, 2012, the date the last written argument was filed.
Evidentiary Issues

Before determining the facts, we must clarify which exhibits were properly received at the hearing and rule on the objections made to some of the exhibits.  We took the objections with the case and are now prepared to rule.  
The parties admitted, without objection, Exhibit 1 except for Exhibits B, C, and I.  The Committee moved for admission of Exhibits B, C, and I.  Casey objected to the admission of Exhibits B, C, and I as hearsay because they were not prepared by the witness, and the witness was not able to give a proper evidentiary foundation.  The Committee responded that the exhibits are business records.  Exhibit 1 also contains Exhibits 6, 7, and 8.  Although Casey later objected to Exhibits 6, 7, and 8 as individual exhibits and as part of Exhibit 2, she did not do so as part of Exhibit 1.
Exhibit 2 is an unredacted copy of Exhibit 1 except that Exhibit 2 does not contain Exhibit I.  Casey made the same objections to Exhibits B and C that she made with Exhibit 1.  Exhibits 6, 7, and 8 are also contained in Exhibit 2.  Casey made the same objections to these exhibits that she did when those exhibits were introduced separately.
Exhibit 3 is a document entitled “Adrienne Casey Concerns.” This document was admitted into evidence by consent of the parties with the understanding that the hearsay statements from Trish Miller and Elizabeth Waldrun on page one would be considered only to show why the investigation occurred and not for their truth.  Exhibits 4 and 5 were admitted without objection.  
Exhibits 6, 7, and 8 are progress notes.  Each exhibit contains two pages.  One of the pages in each exhibit was written by Casey.  There were no objections to those pages.  The other page in each exhibit is a progress report signed by other staff members at Casey’s place of 
employment.  Casey objected to those pages based on hearsay, lack of foundation, lack of improper business records, and lack of cross-examination.

Exhibits B, C, and I
Section 536.070(9)
 provides that “[c]opies of writings, documents, and records shall be admissible without proof that the originals thereof cannot be produced, if it shall appear by testimony or otherwise that the copy offered is a true copy of the original[.]”  We may, however, if “the interests of justice so require, sustain any objection to such evidence which would be sustained were the proffered evidence offered in a civil action in the circuit court.” 
Pam Moussette, the Chief Program Officer for the Family Resource Center, testified that Exhibits B and C are two formal complaints against Casey filed on Family Resource Center forms.  The documents appear to be genuine, and the allegations in Exhibits B and C are substantially the same as in Exhibit 3.  Exhibits B and C are admissible under § 536.070(9).
We do not end our analysis at this point.  Exhibits B and C contain abundant hearsay, much of it irrelevant to this case.  We therefore will not consider Exhibits B and C for the truth of any of the statements contained therein.  We will consider Exhibits B and C solely for the purpose of showing why Moussette conducted an investigation.  
Exhibit I is a resubmission from the Family Resource Center to MO HealthNet.  This document is admissible under § 536.070(10): 

Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of an act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such memorandum or record at the time of such act, transaction, occurrence, or event or within a reasonable time thereafter.
This computer-generated request appears to be made in the course of regular business and was produced at the time of the transaction.  We will consider it only for a limited purpose: that the Family Resource Center returned money paid on behalf of patient A.W.  We will not imply from this document that Casey committed any acts worthy of discipline.  
Exhibits 6, 7, and 8

These three documents are admissible under § 536.070(10).  Each of these documents is a progress report.  The purpose of these reports was to document any therapeutic time.  These reports were required by the Family Resource Center.  The records were all completed within one month of the events documented, if not sooner.  We find them admissible.  
Findings of Fact

1. Casey was licensed by the Committee as a clinical social worker.  Her license was current and active at all relevant times.
2. Casey was employed by the Family Resource Center during all relevant times.

3. Casey’s job responsibilities at the Family Resource Center did not involve billing, seeking reimbursement, communicating with Medicare, MO HealthNet, or the State of Missouri, or any other similar activities.

The March 9, 2007 Incident
4. On March 9, 2007, two therapists documented in a progress report that client D.B. was “hyperactive” during group therapy.  He yelled at a teacher and yelled “inappropriate words to peers.”  D.B. ran off from the group during a tornado drill.  The subject of the group was tornados.  The session lasted between 10:00 AM and 11:00 AM.

5. On March 9, 2007, Casey reported in a progress report that she approached client D.B. in a classroom to attempt to have an individual session. The class was on tornados.  When D.B. would not speak with Casey, she observed him.  She saw D.B. tell a peer to “shut his 
mouth” and yell that “he was going to kill himself and the tornadoe[sic].”
  D.B. attempted to run away from the group several times and required staff to chase him.

6. Casey and the other therapists were describing the same events in the March 9, 2007 progress reports.
The March 29, 2007 Incident
7. On March 29, 2007, a therapist stated in a progress report that client D.B. was in a group therapy session from 10:00 AM to 11:00 AM.  D.B. was very disruptive during that group session.  D.B. ran out of the room toward the end of the session.

8. On March 29, 2007, Casey documented in a progress report that she “intervened as staff was chasing [client D.B.] around one of the classrooms.”
  She took D.B. to a different room and discussed his behavior with him.  Casey documented the time as between 10:00 AM and 11:00 AM.

9. Casey and the other therapists were describing the same events in the March 29, 2007 progress reports. 
The June 14, 2007 Incident
10. On June 14, 2007, Casey documented in a progress report an encounter with client D.B.  She stated that D.B. “began to throw chairs and run from teachers who were attempting to redirect him.”
  Casey approached D.B. in the classroom and began to work with him.  She discussed appropriate behaviors and using words to express feelings.  Shortly after Casey stopped working with him, D.B. was sent to the “saferoom.”  Casey’s progress report stated her interaction with D.B. went from 10:30 AM to 11:30 AM.
11. On June 14, 2007, Casey documented in a progress report an encounter with client A.T.  She stated that she met with A.T. and that he missed his family.  A.T. refused to discuss his other feelings.  Casey returned A.T. to the classroom.  Casey stated that her interaction with A.T. went from 10:30 AM to 11:30 AM.  
12. Casey erred on the date for either the session with D.B. or the session with A.T, as her sessions with A.T. and D.B. did not occur simultaneously.
The July 19, 2007 Incident

13. On July 19, 2007, two therapists reported in a progress report that client C.M. was in a group therapy session between 10:00 AM and 11:00 AM.  One of the therapists noted in the report that this was C.M.’s last group therapy session.

14. On July 19, 2007, Casey stated in a progress report that she met with C.M. between 10:30 AM and 11:30 AM.  They discussed plans for his “goodbye day” and that this may have been C.M.’s last visit to the therapy room.  Casey’s progress report noted incorrectly the date of this interview. 
15. On July 31, 2007, Casey met with client A.W. at A.W.’s home.  Casey documented in a progress report that the interview lasted from 6:30 PM until 7:30 PM.  Casey’s progress report incorrectly stated the date of this interview.
16. On July 31, 2007, Casey met with K.B. and clients K.D., J.D., and B.D. at K.B.’s home.  Casey documented in a progress report that the interview lasted from 6:30 PM until 7:30 PM.
17.  Casey’s progress report incorrectly noted the date of her interview with A.W.
Conclusions of Law 

Section 337.630.2 provide us jurisdiction to decide this appeal.  The Committee has the burden of proving Casey committed an act for which the law allows discipline.
  The Committee argues there is cause for discipline under § 337.630.2:

The committee may cause a complaint to be filed … against any holder of any license required by sections 337.600 to 337.689 … for any one or any combination of the following causes:
*   *   *
(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;
(5) Incompetency, misconduct, fraud, misrepresentation or dishonesty in the performance of the functions or duties of a social worker licensed pursuant to this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of sections 337.600 to 337.689, or of any lawful rule or regulation adopted pursuant to sections 337.600 to 337.689;
(13) Violation of any professional trust or confidence;
*   *   *   
(15) Being guilty of unethical conduct as defined in the ethical standards for clinical social workers adopted by the committee by rule and filed with the secretary of state.
We will examine each allegation in turn.

A.  Obtain Fee by Fraud, Deception or Misrepresentation – Subdivision (4)
Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Deception means an act designed to cheat someone by 
inducing their reliance on misrepresentation.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.

We do not find fraud, deception, or misrepresentation here.  Based on the evidence before us, as well as our observation of the witnesses, we do not believe Casey intended to lie about or misrepresent her hours or her therapy sessions with her clients.  Further, we find Casey did not bill any outside agency and never prepared, saw, or monitored any bills that went out.  Thus, she did not attempt to obtain any money or other compensation through deceit, fraud, or misrepresentation.  While Casey may have erred in her record keeping, those errors do not rise to the level of deceit.
We find there is no cause for discipline under §337.630.2(4).

B.  Professional Standards – Subdivision (5)
Incompetency is a general lack of, or a lack of disposition to use, a professional ability. 
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.

Misconduct is the intentional commission of a wrongful act.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a 
disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.

We found in our analysis of § 337.630.2(4) that there was no fraud, dishonesty, or misconduct.  Those findings are equally valid here.

We also do not find incompetency.  There are three cases where erroneous dates were entered on progress reports: June 14, 2007, July 19, 2007, and July 31, 2007.  Committing three clerical errors in eight years of practice does not constitute incompetence.
The other two dates, taken in context, are not in error.  In the March 9, 2007, allegation, when Casey’s report is read together with the other therapist’s report, it is clear that Casey and the other therapist were recording the same events.  Casey went to a group session that D.B. was attending to try to have a personal session with D.B.  When D.B. refused to go with her, Casey stayed and observed him.  Casey accurately described this encounter as an “assessment.”  The other therapists described D.B.’s interaction in the group session.  There was no intent by Casey to deceive.

The Committee’s allegation that Casey’s March 29, 2007 progress report was intended to deceive is also without merit.  D.B. was very disruptive during that group session and ran out of the room toward the end of the session.  Casey “intervened as staff was chasing [D.B.] around one of the classrooms.”
  She took D.B. to a different room and discussed his behavior with him.  There is no difficulty analyzing what occurred here:  both Casey and the other therapist were correct in their statements, as they are describing the same incident.  We find no attempt by Casey to deceive.
For these reasons, we find no cause to discipline Casey’s license under § 337.630.2(5).
C.  Violation of Statute/Regulation – Subdivisions (6) and (15)
The Committee alleges there is cause to discipline Casey’s license because she failed to comply with the ethics rules in 20 CSR 2263-3.040(11) and (13).  Violation of any rule promulgated by the Committee is grounds for discipline under § 337.630.2(6), and violation of any ethics rule is grounds for discipline under § 337.630.2(15). 
Social workers are required to maintain professional records that include “the date and substance of each contact with the client.”  20 CSR 2263-3.040(11)(C).  We find that Casey did not do so, as her progress reports for June 14, 2007, July 19, 2007, and July 31, 2007 reflect incorrect dates or times for those client interactions.  She provided no evidence that she kept any other records.  Therefore, we find cause to discipline her license under § 337.630.2(6) and (15).

Social workers are prohibited from falsifying client records.  20 CSR 2263-3.040(13).  Falsifying records is necessarily a dishonest act.  We have already found there was no intentional dishonesty on Casey’s part.  Thus, she did not violate 20 CSR 2263-3.040(13).
D.  Violation of Professional Trust or Confidence – Subdivision (13)
Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.

Casey failed to accurately record three dates and counseling sessions, causing her employer to have to reimburse MO HealthNet and admit improper billing, yet we do not find her behavior to have been a violation of professional trust.  While an employer should be able to rely on an employee’s work to be relatively free from errors, it is manifestly unreasonable to expect her to be infallible.  Even the most trustworthy, skilled, and dedicated professional can make 
three record keeping mistakes in eight years.   Casey is not subject to discipline under this section.
Summary
We find cause to discipline Casey’s clinical social worker license under § 337.630.2(6) and (15).

SO ORDERED on March 13, 2013.



________________________________



MARY E.  NELSON


Commissioner

�Statutory references are to the 2012 Cumulative Supplement to the Missouri Revised Statutes unless otherwise noted.


� Ex. 8 at 1.


� Ex. 7 at 2.


� Ex. 4 at 1.


� Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App. E.D. 1989).   


� State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).


� State ex rel. Nixon v. Telco Directory Publishing, 836 S.W.2d 596, 600 (Mo. 1993).


� MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 794 (11th ed.  2004).


� Albanna v. Missouri State Bd. of Reg’n for the Healing Arts, 293 S.W.3d 423, 435 (Mo. 2009).


� Id.   


� Id. at 435.


� Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App. W.D. 2001).   


� State ex rel.  Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).   


� MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed.  2004).   


� Id. at 794.


� Ex. 7 at 2.


� Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).


� Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App. E.D.  1989).
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