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FINDINGS OF FACT AND CONCLUSIONS OF LAW

Carter-Waters Corporation (Carter-Waters) filed a claim for a refund on March 30, 1999, claiming that certain transactions on which it had paid sales tax were in fact subject to use tax instead.  Its refund claim is for the amount of the difference between the applicable sales and use taxes.  This commission held an evidentiary hearing on December 21, 2000, in Jefferson City.  Richard E. Lenza and Scott E. Vincent represented Carter-Waters.  Nikki Loethen represented the Director of Revenue (Director).  The matter became ready for our decision when the final brief was filed on June 11, 2001.  We find the transactions at issue subject to Missouri sales tax, and we deny Carter-Waters’ claim for a refund.

Findings of Fact

1. Carter-Waters is headquartered in Kansas City, Missouri.  Its business is selling heavy highway construction materials (the materials) to contractors for concrete paving and 

bridge construction jobs.  Carter-Waters does not manufacture these materials; it buys them from manufacturers and sells them to contractors.

2. The sales at issue in this case are of dowel basket assemblies and fabricated epoxy-coated reinforcing steel.  They are purchased from manufacturers located in Kansas and Oklahoma and are sold to contractors in Missouri.  Carter-Waters maintains a small inventory within Missouri of these construction materials, but that inventory is not at issue in this case.

3. Carter-Waters attends bid lettings of the Missouri Department of Transportation.  At such a letting, it will inspect the plans for the construction project to determine the materials it can supply.  It will then submit a proposal to supply the materials to a contractor.  

4. If the contractor decides to accept Carter-Waters’ bid, it sends Carter-Waters a purchase order, contingent on Carter-Waters’ ability to meet the project’s schedule, to one of Carter-Waters’ Missouri offices.  Carter-Waters must verify with the out-of-state manufacturer that it will be able to meet the construction schedule.  The materials are custom-manufactured according to the project specifications.  

5. After Carter-Waters places an order, the manufacturer ships the materials to the job site of its customer in Missouri, and invoices Carter-Waters.  The manufacturer arranges and pays for delivery to the job site.  Carter-Waters in turn invoices its customer, which has 30 days from the receipt of the bill to pay the full purchase price.

6. The contract documents for these transactions typically consist of Cater-Waters’ “Proposal-Contract,” which consists of a face page – boilerplate “Terms & Conditions of Sale” (Terms and Conditions) and attached pages of specified materials at listed prices, and a Purchase Order from the contractor with its own standard “Terms and Conditions” attached.

7. Carter-Waters’ Terms and Conditions include the following provisions:

5.  WARRANTIES.  Carter-Waters, for a period of six (6) months from the invoiced date of materials furnished hereunder, warrants that the goods supplied will conform to the description shown on the face hereof, that it will convey good title thereto and that such goods will be delivered free from any lawful security interest or other lien or encumbrance . . . .

8.  SECURITY INTEREST – RISK OF LOSS.  Buyer grants, and Carter-Waters retains, a purchase money interest in the goods sold hereunder until the net purchase price is fully paid and all other obligations of Buyer are satisfied.  Where appropriate, Buyer will execute and deliver to Carter-Waters appropriate UCC financing statements for such security interest.  Risk of loss or damage to the goods purchased shall pass to Buyer at the earlier of the time such goods (1) are duly delivered to a carrier or to the Buyer, or (2) are duly tendered to Buyer for delivery.

11.  GENERAL.  . . . .The terms and conditions contained herein constitute the entire agreement of the parties relating to this Proposal – Contract.  This agreement shall be governed and construed in accordance with the laws of the State of Missouri, U.S.A. . . .

Although Carter-Waters warrants that it will convey good title to the materials, the contract documents are silent on the issue of when title or ownership passes.

8. The purchase orders submitted into evidence contain various terms regarding shipping, including:  “F.O.B. jobsite,” “f.o.b. trucks jobsite,” and “All prices quoted for each individual project are based on combined purchase and shipment.”  None are “F.O.B. shipping point.”

9. Carter-Waters’ “proposal-contract” sometimes contains additional delivery terms.  For example, the following appears on several proposals:

*Overtime Unloading
One hour after arrival allowed for unloading of trucks.  Any additional time will be charged for at the rate of $28.50/hour.

10. During the period at issue, from February 1, 1996 through December 31, 1998, Carter-Waters collected and remitted Missouri sales tax on its sales to Missouri customers.

11. On March 30, 1999, Carter-Waters applied for a refund, claiming that its transactions were subject to Missouri use tax rather than sales tax.  Carter-Waters requested a refund of $166,332,72, the difference between the sales tax it collected and the use tax it claimed it should have collected.

12. The Director issued a Final Decision denying Carter-Waters’ request for a refund on October 6, 1999.  On December 6, 1999, Carter-Waters filed its complaint with this Commission.

13. At the hearing, Carter-Waters adjusted the amount of its refund request to $162,960.00.

Conclusions of Law

We have jurisdiction.  Section 621.050.
  We must determine whether Carter-Waters is entitled to a refund by applying existing law to the facts we find.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16 (Mo. banc 1990).  Carter-Waters has the burden to prove facts entitling it to a refund.  Section 621.050.2.  

Section 144.020.1 imposes a tax upon all sellers for the privilege of selling tangible personal property at retail in this state.  “Sale at retail” is defined in section 144.010.1(10) as “any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration[.]”

The issue in this case is whether title to the construction materials passes in or out of the state of Missouri.  The contract documents do not specify when or where title or ownership 

passes.  We believe it passes within the state of Missouri and that the transactions are therefore appropriately subject to sales tax.

The parties agree on the applicable law.  Both cite to cases that determine when the passage of title occurs, and to the Uniform Commercial Code.  We have also construed these authorities in the past.  In Mid-Central/Sysco Food Services, Inc. v. Director of Revenue, No. RS-87-0089 (Mo. Admin. Hearing Comm’n May 24, 1989), we stated:

The taxable moment is generally considered to be the moment when title passes from seller to buyer.  Shell Oil Co. v. Director of Revenue, 732 S.W.2d 178,181 (Mo. banc 1987).  The moment of passage of title is subject to control by the parties, Marsh v. Spradling, 537 S.W.2d 402, 405 (Mo. 1976), either by their express agreement, State ex rel. Otis Elevator Co. v. Smith, 212 S.W.2d 580, 584 (Mo. banc 1948), or by long-standing custom of the industry concerned, Kurtz Concrete, Inc. v. Spradling, 560 S.W.2d 858, 860 and 862 (Mo. banc 1978).  Where the parties are silent as to the passage of title, it is presumed to occur upon the delivery of the goods to the buyer.  Id., and Shell Oil. Co. v. Director of Revenue, supra.  Where the parties have agreed that the seller is to deliver the goods, at his cost and his risk, to a place designated by the buyer, title is deemed to pass upon tender there by operation of law in the absence of an express agreement to the contrary.  Section 400.2-401(2)(b), RSMo.  Shell Oil Co. v. Director of Revenue, supra.

Carter-Waters relies primarily on three contentions to support its claim that title passes outside the state:  the risk of loss provision in its Terms and Conditions; its “intention” that title pass upon delivery to the carrier; and the fact that the sale to the Missouri contractor is subject to the out-of-state manufacturer’s “approval,” or its representation that it can fulfill the sale.  We address each of these points in turn.

Carter-Waters’ Terms and Conditions specify that “risk of loss or damage to the goods purchased shall pass to Buyer at the earlier of the time such goods (1) are duly delivered to a carrier or to the Buyer, or (2) are duly tendered to Buyer for delivery.”  Risk of loss is one 

indication of where title lies, but it is not determinative.  In Bossert Company, Inc. v. Director of Revenue, No. 90-000099 RS (Mo. Admin. Hearing Comm’n Oct. 16, 1990), the evidence established that the Missouri seller had added language to its standard invoice form to avoid sales taxes on its freight charges:  “All merchandise becomes the property of the purchaser upon delivery to the carrier.”  The issue was whether such language rendered its sales to out-of-state purchasers subject to Missouri sales tax.  We noted that that the seller in that case paid the freight charges and in fact bore the risk of loss, despite the invoice language.  We stated:  “The issue, then, is whether the cosmetic addition of certain ‘magic language’ to an invoice may alter the tax consequences of a transaction.  The answer is no.”  

House of Lloyd v. Director of Revenue, 824 S.W.2d 914, 922 (Mo. banc 1992) (abrogated in part on other grounds) similarly notes that “[t]he transfer of title and the responsibility for loss do not necessarily occur at the same time.  Section 400.2-509 specifies that the risk of loss is determined on the basis of contractual rights and obligations as opposed to the ‘title’ concept heretofore used by the Missouri courts.”

Carter-Waters also testified that its intention was that title pass upon delivery of the materials to the carrier.  However, that testimony was not substantiated by any evidence except the risk of loss provision.  Moreover, as its Terms and Conditions state that they “constitute the entire agreement of the parties,” we must consider its intention to be irrelevant to the extent not set forth in those documents.

Finally, Carter-Waters relies on the fact that its transaction is subject to the manufacturer’s acceptance and approval, because the manufacturer must indicate that it can produce the custom-made materials to meet the project schedule before the contract between Carter-Waters and the contractor can be binding.  But this is inconsistent with its position that 

title passes when the materials are delivered to the carrier, and simply further illustrates that there is no express agreement on this point.

We believe that section 400.2-401, as construed by House of Lloyd, governs this case.  That section provides:

(2) Unless otherwise explicitly agreed title passes to the buyer at the time and place at which the seller completes his performance with reference to the physical delivery of the goods, despite any reservation of a security interest and even though a document of title is to be delivered at a different time or place; and in particular and despite any reservation of a security interest by the bill of lading

(a) if the contract requires or authorizes the seller to send the goods to the buyer but does not require him to deliver them at destination, title passes to the buyer at the time and place of shipment; but

(b) if the contract requires delivery at destination, title passes on tender there.

The contracts at issue in this case do not explicitly provide for the passage of title.  Although they provide for the risk of loss to shift to the buyer upon delivery of the materials to a carrier, they are also F.O.B. jobsite.  Section 400.2-319 provides:

(1) Unless otherwise agreed the term “F.O.B.” (which means “free on board”) at a named place, even though used only in connection with the stated price, is a delivery term under which 

*    *    *

(b) when the term is F.O.B. the place of destination, the seller must at his own expense and risk transport the goods to that place and there tender delivery of them in the manner provided in this article[.]

The buyer’s price includes the cost to ship the materials.  Under these circumstances, we believe Carter-Waters has not “completed its performance with reference to the physical delivery 

of the goods” until they have been delivered to the contractor’s job site.  As the court stated in House of Lloyd:

The parties have the right to control the time and place that passage of title occurs by their express intent.  See Kurtz Concrete, Inc., 560 S.W.2d at 862.  However, these intentions control only when the parties “otherwise explicitly agreed” when title will pass.  Sprague v. Johnson, 195 Ill.App.3d 798, 142 Ill.Dec. 86, 552 N.E.2d 436, 438 (1990).  “Explicitly agreed” means that which is so clearly stated or distinctly set forth that there is no doubt as to its meaning.  See Harney v. Spellman, 113 Ill.App.2d 463, 251 N.E.2d 265, 266 (1969).  The parties admit that there was no explicit agreement when title was to pass.  Absent an explicit agreement, “ . . . title passes . . . at the time and place at which the seller completes his performance with reference to the physical delivery of the goods. . . . ”  Section 400.2-401(2).  Section 400.2-401 equates delivery of possession to transfer of title.

Id. at 923.

In this case, as in House of Lloyd, the parties did not explicitly agree when title was to pass.  Therefore, title passed when the seller completed his performance with reference to the physical delivery of the goods.  Although Carter-Waters shifted the risk of loss to the buyer at the time of delivery to the carrier, it did not complete its performance as to delivery at that time.  Its contracts were F.O.B. job site, and they further provided for an additional hourly charge if unloading took more than an hour.  Under these circumstances, title passed upon delivery to the Missouri job site.


Finally, our conclusion is bolstered by the fact that this case deals with a transaction between a Missouri seller and a Missouri buyer, involving materials delivered to a Missouri site.  It seems contrary to common sense that such a transaction would lack a taxable moment in the state of Missouri.

Carter-Waters’ sales of materials purchased from out-of-state manufacturers to Missouri contractors, delivered in the state of Missouri, are subject to Missouri sales tax.

SO ORDERED on July 19, 2001.


______________________________


KAREN A. WINN


Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.
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