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DECISION


Greg S. Carter is entitled to licensure as a real estate salesperson in Missouri. 

Procedure


On July 5, 2003, Carter filed a complaint challenging the decision of the Missouri Real Estate Commission (MREC) denying his application for a real estate salesperson license.  We convened a hearing on the complaint on November 12, 2003.  Carter presented his case.  Assistant Attorney General Stephanie L. Mendenhall represented the MREC.  Our reporter filed the transcript on December 30, 2003. 

Findings of Fact

 
1.  On April 6, 1984, Carter pled guilty to sexual assault in the first degree, a Class C felony, for an act occurring on December 24, 1982, when Carter was 22 years old.  Carter was 

sentenced to four years in the custody of the Missouri Department of Corrections.  Carter served 17 months of his sentence and was then paroled.  He completed parole on or about April 3, 1988, and he has no additional criminal record.  


2.  Since being paroled, Carter has been certified as a master electrician and operated his own business for eight years.  He has provided for his children and is now a grandfather.  Carter is currently a general foreman for IBEW Local #124 in Kansas City.  As a master electrician, he has worked with young electricians and apprentices, and he has mentored many people in that profession.  


3.  Carter has been active in the lives of his children and grandchildren.  He participates in their activities, such as sports, school events, church, and holiday functions.  He is a homeowner and has a clean credit record.  


4.  Carter received a temporary real estate salesperson license from the State of Kansas on January 14, 2003, and received a permanent license in July 2003.  He continues to work full time as an electrician and works part time with his daughter as a real estate agent for Coldwell Banker in Overland Park, Kansas.  Carter would like to be licensed in Missouri so that he could serve clients in the Kansas City area who may be looking for homes in Missouri or Kansas.  


5.  Carter is a Kansas resident.  On April 17, 2003, Carter filed an application for a reciprocal real estate license with the MREC.  Carter attached a certification from the Kansas Real Estate Commission that his Kansas license was in good standing.  By letter dated June 17, 2003, the MREC denied the application on the basis of the April 6, 1984, guilty plea, for which Carter completed parole on or about April 3, 1988.  

Conclusions of Law

We have jurisdiction to hear Carter’s petition.  Section 621.120.
  Carter has the burden of proving that the law entitles him to a license.  Section 621.120.  However, the answer sets forth the grounds on which we may deny Carter’s application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The MREC cites § 339.080.1, which provides:  

The [MREC] may refuse to . . . issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of section 339.100[.]

(Emphasis added.)  The word “may” in § 339.080.1 means an option, not a mandate.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  We have the same degree of discretion as the MREC.  If we find a basis for denial, we must then examine the factors that influence our exercise of discretion.  We need not exercise our discretion the same way the MREC did.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).

The MREC relies on the following provisions of § 339.100.2, which, in conjunction with § 339.080, allow denial for:  


(15) Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040; 

*   *   *


(17) Be[ing] finally adjudicated and found guilty, or enter[ing] a plea of guilty . . . in a criminal prosecution under the laws of this state . . . for any offense reasonably related to the qualifications, functions or duties of [a real estate salesperson], for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]


(18) Any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, or demonstrates bad faith or gross incompetence[.]

(Emphasis added.)  


Carter pled guilty under § 566.040, RSMo 1978, effective January 1, 1979, which provided:

A person commits the crime of sexual assault in the first degree if he has sexual intercourse with another person to whom he is not married and who is incapacitated or who is fourteen or fifteen years old.  

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. 

banc 1929)).  We conclude that sexual assault in the first degree is a crime involving moral turpitude.  


The MREC argues that violence is an essential element of § 566.040, RSMo 1978.  An essential element is one that must be proven in every case to gain a conviction.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C. D. 1961).  Section 566.040, RSMo 1978, though labeled as “sexual assault,” may involve consensual contact with a person who is incapacitated or who is 14 or 15 years old.  See § 566.010.1(1), RSMo 1978.  Therefore, violence is not an essential element of the crime.  
The MREC also argues that the offense is reasonably related to the qualifications of a real estate salesperson under § 339.040.1(1), which requires that applicants:  


(1) Are persons of good moral character; and 


(2) Bear a good reputation for honesty, integrity, and fair dealing; and 

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public. 

The MREC’s Regulation 4 CSR 250-3.010(1) reiterates that language.  Lack of good moral character is also a discretionary ground for denial of licensure under § 339.100.2(15) in conjunction with § 339.080.1.  Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n. 2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  


Section 314.200 provides:

No board or other agency created pursuant to laws of the state of Missouri, or by any city, county or other political subdivision of the state, for the purpose of licensing applicants for occupations and professions may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant’s incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation.  The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the crime committed in relation to the license which the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction and other evidence as to the applicant’s character.

Therefore, we cannot deny licensure primarily on grounds that the conviction precludes Carter from demonstrating good moral character.  See Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 710-11 (Mo. App., E.D. 1989).  We must consider the nature of the crime 

committed in relation to the license that the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction, and other evidence as to the applicant's character.  Section 314.200.  

The date of the conviction is remote.  The conviction occurred almost 20 years ago.  The nature of the crime is not related to the license the applicant seeks.  Carter was only 22 years old at the time of the incident and has had no further incidents of the sort.  The evidence shows that since his parole he has devoted himself to his children and grandchildren and to developing a professional career.  Carter is already licensed in Kansas practicing the same profession for which he now seeks licensure in Missouri.  At the hearing, Carter testified:  

[T]here’s no reason that anyone should fear me for what I have done in the past.  What I did in the past is why I’m where I’m at today in trying to better myself. . . .  I’ve become a . . . much more patient person, and I would not jeopardize anything that I have done at this point.  

(Tr. at 21-22.)  We believe Carter.  We do not believe this remote conviction reflects on his current moral character, reputation for honesty, integrity, and fair dealing, or competence to transact the business of a broker in such a manner as to safeguard the interest of the public.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Therefore, we do not deny his application under § 339.100.2(15) or under § 339.100.2(17) for pleading guilty to an offense reasonably related to the qualifications, functions, or duties of the real estate profession.  

We have no grounds to deny the application under § 339.100.2(18) because Carter’s guilty plea is covered under § 339.100.2(17) and is therefore not “other conduct.”  

Therefore, the only ground on which we could, in our discretion, deny the license is that Carter has pled guilty to a crime involving moral turpitude.  Bad conduct and a guilty plea cannot 

preclude an applicant from demonstrating that he has rehabilitated himself.  State Bd. of Regis’n for the Healing Arts v. De Vore, 517 S.W.2d 480, 484 (Mo. App., K.C.D. 1974).  A rehabilitant should acknowledge guilt and embrace a new moral code.  Francois v. State Bd. of Regis'n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  For the same reasons for which we have found that the license should not be denied for lack of good moral character, we conclude that the license should not be denied merely because Carter pled guilty to a crime of moral turpitude almost 20 years ago.  The crime was long ago, and it has little if any relevance to his current application to sell real estate, for which he is already licensed and working in a neighboring state.  Carter has taken responsibility for his past actions and has built a new life around a new moral code.  We find remote the likelihood of any inappropriate conduct recurring, especially in the course of Carter’s real estate business.  Compare Missouri Real Estate Comm’n v. Bauer, No. 93-0872 RE (Mo. Admin. Hearing Comm’n March 31, 1995).  


Carter filed an application for a reciprocal license.  The MREC’s Regulation 4 CSR 250-4.080(3) provides:  

The commission may issue a nonresident license to an individual who is licensed in the state of domicile, provided the commission is furnished a certification from the licensing authority of the state of domicile that the license is in good standing.  The nonresident certification must be issued within three (3) months of application for a Missouri license.  Every licensed nonresident shall be associated with a licensed Missouri broker.  

The MREC cites the discretionary grounds for denial under § 339.100.2(15), (17), and (18), as incorporated into § 339.080.1, but cites no other grounds for denial of the application.  While we have found a basis for denial under § 339.100.2(17), we exercise our discretion after considering all the circumstances to conclude that Carter is entitled to licensure as a real estate salesperson in Missouri. 

Summary


Carter is entitled to licensure as a real estate salesperson in Missouri.  


SO ORDERED on January 14, 2004.



________________________________



KAREN A. WINN 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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