Before the

Administrative Hearing Commission

State of Missouri

RONALD D. CARTER, d/b/a R. D. CARTER
)

TRUCKING , 
)



)



Petitioner,
)




)


vs.

)

No. 03-0027 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


We deny the application of Ronald D. Carter, d/b/a R. D. Carter Trucking, for tax amnesty.  Carter was liable for a deficiency of $892.98 in withholding tax for third quarter 1999, plus accrued interest.

Procedure


On January 8, 2003, Carter appealed the Director’s final decision assessing withholding tax for third quarter 1999.  


This Commission convened a hearing on the complaint on May 22, 2003.  No one appeared on behalf of Carter.  Senior Counsel Michael L. Murray represented the Director.  Our reporter filed the transcript on August 7, 2003.  

Findings of Fact


1.  On July 10, 2002, Carter mailed to the Director a late withholding tax return for third quarter 1999 showing $1,870 in withholding and a compensation deduction of $37, resulting in a balance of $1,833.  The return was due on October 31, 1999.  Carter included a check for $1,833, which the Director accepted.  Carter had not previously paid any withholdings to the Director for that period.  


2.  Because the payment was late, the Director applied it first to interest and then to additions, resulting in a tax balance due.  On September 26, 2002, the Director issued a notice of deficiency showing withholding tax due of $916.57, plus $10.40 in interest – a total of $926.97 – for third quarter 1999.  The notice stated:  

Explanation of Liability:  Failure to file and/or pay the entire amount of withholding tax owed by the due date.  Late charges and interest have been computed on the withholding tax due. 


3.  Carter sent a Missouri Tax Amnesty Application to the Director, postmarked 

October 29, 2002.  The application reflected that Carter’s withholding tax should have been $1,870 for third quarter (disallowing the compensation deduction).  Carter included a check for $37.  Carter signed the application form, which stated in part:  

E. Participation Requirements 

· All participants must submit and sign a Missouri Tax Amnesty Application or Eligibility Notice to participate in the Tax Amnesty Program.  

· All applications and eligibility notices must be postmarked by October 31, 2002. 
· Full payment of all tax due for the tax indicated in Section B must be made by October 31, 2002, or the full amount of interest and penalties will apply. 

· By signing the application or eligibility notice, the participant agrees to pay the amounts listed and waives all rights to request a refund for any amount paid as part of the Tax Amnesty Program. 

*   *   *

· Failure to remain in tax compliance for three years from the end of the Tax Amnesty Program will void this agreement. 

*   *   *

· THIS SIGNED APPLICATION OR A COPY OF THE SIGNED APPLICATION OR ELIGIBILITY NOTICE MUST BE RECEIVED WITH YOUR PAYMENT. . . .
Carter accompanied the application with a letter to the Director, stating:  

Attached find a copy of the letter received in regards to Mo withholding for the period of 9-1999 showing a balance due.  This report was filed late but was paid in full on 7-10-2002 (see attached copy of cancelled check both front and back).  We are, therefore, filing an amnesty form to request that no interest and penalty apply to this account for this period. 

We do not agree with your figure of tax due in the amount of $916.57???  Please, explain your computation.  Please respond in writing as to the out come [sic] of our amnesty request.  


4.  On December 13, 2002, the Director sent a letter to Carter stating:  

Our review of your withholding return shows an error was made in reporting the compensation deduction.  The following is a breakdown of the correct amounts:  


REPORTED
DOR COMPUTATION

Net withholding
$1,870.00
$1,870.00

Compensation
$37.00
$0.00

Previous Overpay/Payments
$0.00
$0.00

Tax Due
$1,833.00
$1,870.00

Additions to Tax
$0.00
$467.50

Interest
$0.00
$445.54

Penalties
$0.00
$0.00

Amount Paid
$1,833.00
$1,844.32

Total Amount Due
$0.00
$938.72

Money applied prior to August 1, 2002 cannot be counted as amnesty money and the money cannot be transferred to the tax amount assessed for September 1999.  A balance of $879.57 remains due for the September 1999 period.  

The Director computed the “Amount Paid” as $1,844.32 because the Director applied an overpayment of $11.32 from another period to third quarter 1999, in addition to Carter’s payment of $1,833.  


5.  On December 26, 2002, the Director issued a final decision showing a balance of $892.98 in tax and $10.20 in interest, a total of $903.18.  


6.  On or about May 19, 2003, Carter mailed a check to the Director for $917.29 for third quarter 1999, stating:  “Do Not Agree  Paid under protest.”  The Director received it on May 21, 2003.  The amount the Director computed as due on that date was $919.32 ($892.98 in tax, plus accrued interest).  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Carter has the burden to prove that he is not liable for the amount that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 143.191 requires employers making payment of taxable wages to withhold prescribed amounts from those wages as payment of Missouri income tax on behalf of the employee.  Section 143.221 requires the employer to file a withholding return and remit the

withholding to the Director.  For a quarterly filer, the return is due on or before the last day of the month following the close of the quarter, in this case, October 31, 1999.  Section 143.221.1.   Section 143.261 provides the “compensation deduction”: 

For every remittance to the director of revenue made on or before the date the remittance becomes due, the employer, other than the United States and its agencies, the state of Missouri and political subdivisions thereof, may deduct and retain the following percentages of the total amount of tax withheld and paid in each calendar year:  


(1) Two percent of five thousand dollars or less; 


(2) One percent of amount collected in excess of five thousand dollars and up to and including ten thousand dollars; 


(3) One-half percent of amount collected in excess of ten thousand dollars. 

Section 143.751 provides:  


1.  If any part of a deficiency is due to negligence or intentional disregard of rules and regulations (but without intent to defraud) there shall be added to the tax an amount equal to five percent of the deficiency.  The director shall apprise the taxpayer of the factual basis for the finding of negligence, or the specific rules or regulations disregarded, at the time the director issues a proposed assessment. . . .

*   *   *


3.  If any employer, without intent to evade or defeat any tax imposed by sections 143.011 to 143.996 or the payment thereof, shall fail to make a return and pay a tax withheld by him at the time required by or under the provisions of sections 143.011 to 143.996, such employer shall be liable for such taxes and shall pay the same together with interest thereon and the addition to tax provided in subsection 1 of this section, and such interest and addition to tax shall not be charged to or collected from the employee by the employer. . . .


Carter did not timely file the return and remit the withholding for third quarter 1999.
   Carter made a late payment of $1,833 on or about July 10, 2002.  However, because Carter did not make the remittance to the Director on or before the due date, the compensation deduction was improper, and the full withholding amount of $1,870 should have been paid with the return.  


The Director applied the payment of $1,833 first to interest, then to additions, and then to tax, leaving a withholding tax liability.  The Director then held Carter liable for a withholding balance and additional accrued interest.  


On or about October 29, 2002, Carter made a payment of $37 (the amount of the erroneous compensation deduction) and applied for tax amnesty.  Section 32.380, RSMo Supp. 2002, provides:  


1.  Notwithstanding the provisions of any other law to the contrary, with respect to taxes administered by the department of revenue, an amnesty from the assessment or payment of all penalties, additions to tax, and interest shall apply with respect to unpaid taxes or taxes due and owing reported and paid in full from August 1, 2002, to October 31, 2002, regardless of whether previously assessed, except for penalties, additions to tax, and interest paid before August 1, 2002.  The amnesty shall apply only to state tax liabilities due or due but unpaid on or before December 31, 2001, and shall not extend to any taxpayer who at the time of payment is a party to any criminal investigations or to any civil or criminal litigation that is pending in any court of the United States or this state for nonpayment, delinquency, or fraud in relation to any state tax imposed by the state of Missouri.


2.  Upon written application by the taxpayer, on forms prescribed by the director of revenue, and upon compliance with the provisions of this section, the department of revenue shall not seek to collect any penalty, addition to tax, or interest which may be applicable.  The department of revenue shall not seek civil or criminal prosecution for any taxpayer for the taxable period for which the amnesty has been granted.


3.  Amnesty shall be granted only to those taxpayers who have applied for amnesty within the period stated in subsection 1 of this section, who have filed a tax return for each taxable period for which amnesty is requested, who have paid the entire balance due within sixty days of approval by the department of revenue, and who agree to comply with state tax laws for the next three years from the date of the agreement.  No taxpayer shall be entitled to a waiver of any penalty, addition to tax, or interest pursuant to this section unless full payment of the tax due is made in accordance with rules and regulations established by the director of revenue.


Carter made payment of the $37 that he had erroneously computed as a compensation deduction and had not remitted with the late-filed return.  The Director had applied Carter’s previous untimely payment of $1,833, first toward interest and additions, then toward tax.  If the Director had applied Carter’s payment of $1,833 to the withholding, Carter would have had a balance of only $37 due, plus the interest and additions.  Carter seeks amnesty on the basis that he paid the full amount of tax due and is entitled to an abatement of the interest and additions.  
Carter’s argument highlights an ambiguity in the portion of § 32.380 that states that “an amnesty . . . shall apply with respect to unpaid taxes due and owing reported and paid in full from August 1, 2002 to October 31, 2002[.]”  In order for the amnesty to apply, must the entire payment be made during the amnesty period?  The Department’s practice has been to apply payments first to interest, then to additions, then to principal.  In the absence of an amnesty period, we assume that the order of application does not matter.  Section 143.731.4 and 

§ 143.771 provide, respectively, that interest and additions are treated as the taxes themselves for purposes of assessment, collection, and payment.  


The amnesty authorized by § 32.380 wipes the taxpayer’s slate clean from interest and additions if the taxpayer pays the principal during the amnesty period and fulfills certain other conditions.  The order of application of payments is no longer at issue unless, as in Carter’s case, partial payment was made before the amnesty period.  If Carter’s interpretation is correct, a taxpayer who was making payments on an installment plan prior to August 1, 2002, and made one payment during the amnesty period could have requested that all such prior payments be applied to his principal debt.  The Department would be required to redirect previous payments already applied to interest or additions to the principal amount of the debt.  


We conclude that the Director is correct in her interpretation of the law.  The amnesty specifically does not apply to “penalties, additions to tax, and interest paid before August 1, 2002.”  The statute is somewhat ambiguous.  However, we believe the phrase is applicable in this situation.  Carter’s payment of $1,833 on July 10, 2002, was prior to the statutory amnesty period.  Thus, he was paying a delinquent tax bill in accordance with the Department’s normal (non-amnesty) procedures.  Under those circumstances, the Director had the right to utilize those procedures and apply the payments in her normal manner.  After application of his July 10, 2002, payment to interest and additions, Carter remained liable for a withholding deficiency, and interest continued to accrue on the deficiency.  Because he had not made full payment of the withholding deficiency within the statutory amnesty period, the amnesty provisions do not apply, § 32.380, and Carter remained liable for accrued interest.


The Director’s final decision reflected a balance of $892.98 in unpaid withholdings.
  Interest applies to an unpaid liability as a matter of law.  Section 143.731.1.  The final decision 

reflected a total of $903.18 in withholding tax and interest, and interest continued to accrue after that date.  Thus, on or about May 19, 2003, Carter made payment of $917.29 “under protest.”  The amount that the Director computed as due at that time, with interest, was $919.32.  Carter is not entitled to a refund of the $917.29 paid “under protest” and owes only $2.03, plus accrued interest on that amount.
  
Summary


We deny Carter’s application for tax amnesty.  Carter was liable for a deficiency of $892.98 in withholdings, plus accrued interest.  Therefore, he is not entitled to a refund of $917.29 paid “under protest.”  Carter owes $2.03, plus accrued interest on that amount.  


SO ORDERED on October 28, 2003.



________________________________



KAREN A. WINN



Commissioner

	�As noted later in this decision, Carter made a payment of $917.29 “under protest,” which would leave a liability of only $2.03 plus accrued interest.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Section 143.251 provides:  





If an employer fails to deduct and withhold tax as required, and thereafter the tax against which such tax may be credited is paid, the tax so required to be deducted and withheld shall not be collected from the employer.  The employer shall not be relieved thereby from liability for any penalties, interest, or additions to tax otherwise applicable in respect to such failure to deduct and withhold.  





Carter has the burden of proof, and he has not shown that the tax against which the withholding may be credited has been paid.  


	�The amount due according to the Director’s December 13, 2002, letter apparently does not reflect the $37 payment because it shows the “amount paid” as $1,844.32, which is the amount of the first payment ($1,833) plus the overpayment applied from another period ($11.32).  This would explain why the amount due according to that letter, $938.72, is higher than the amount in the subsequent final decision.  


	�Section 143.611.1 provides that no deficiency shall be proposed unless the amount exceeds one dollar.  We leave to the Director the determination of whether to pursue collection of $2.03, plus accrued interest on that amount.  
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