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)

DECISION


Richard L. Carroll is entitled to a certificate of title on his 1990 Lincoln free from any brand that it is a salvage title.

Procedure

Carroll filed his complaint on March 29, 2010, and the Director of Revenue (“the Director”) filed her response on May 12, 2010. We held a hearing on September 2, 2010.  Carroll represented himself.  David Goring represented the Director.  The matter became ready for our decision on October 12, 2010, the date the last brief was filed.
Findings of Fact

1. At all relevant times, Carroll was the owner of real property located at 54 So. Schlueter, Dellwood, Missouri.

2. A 1990 Lincoln (“the vehicle”) was abandoned on Carroll’s property.

3. The record owner of the vehicle at that time was Jim Bonebright, whose address at all relevant times was the Federal Corrections Camp at Farmington, Missouri.
4. Carroll did not consent to the abandonment of the vehicle on his property.

5. Carroll notified Bonebright by certified mail dated September 23, 2009, of his intent to apply for a title to the vehicle in his (Carroll’s) name.
6. Bonebright did not respond to Carroll’s letter.

7. On December 1, 2009, an officer of the Missouri Highway Patrol, Troop C, performed an inspection of the vehicle.

8. The Highway Patrol officer recorded the results of that inspection on the Director’s Form 551, “Vehicle Examination Certificate.”

9. For item 27, labeled “condition of abandoned property,” the officer checked the box, “damaged/repaired.” 

10. The officer wrote the following in the blank for item 28, labeled “remarks or any discrepancies”:  “vehicle abandoned at real property.  See all required documents.  Applicant has original Mo title # TJC09150 Left front turn signal lens badly broken.”

11. On December 14, 2009, Carroll applied for a Missouri certificate of title for the vehicle.

12. On or about January 6, 2010, the Director issued a certificate of title for the vehicle branded “prior salvage motor vehicle” to Carroll.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  Our duty in an appeal from a decision of the Director is not to review the Director’s decision, but to find the facts and to redetermine the 
contested case by applying existing laws to those facts.
  Carroll has the burden to prove that the Director should issue a title free of the notation “prior salvage.”
 The primary rule of statutory construction is to ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider words in the statute in their plain and ordinary meaning.
 

Section 301.193.2 states:

Upon receipt of the application and supporting documents, the director shall search the records of the department of revenue, or initiate an inquiry with another state, if the evidence presented indicated the property described in the application was registered or titled in another state, to verify the name and address of any owners and any lienholders.  If the latest owner or lienholder was not notified the director shall inform the insurer, owner, or purchaser of the real estate of the latest owner and lienholder information so that notice may be given as required by subsection 1 of this section.  Any owner or lienholder receiving notification may protest the issuance of title by, within the thirty-day notice period and may file a petition to recover the vehicle, naming the insurer or owner of the real estate and serving a copy of the petition on the director of revenue.  The director shall not be a party to such petition but shall, upon receipt of the petition, suspend the processing of any further certificate of title until the rights of all parties to the vehicle are determined by the court. Once all requirements are satisfied the director shall issue one of the following: 

(1) An original certificate of title if the vehicle examination certificate, as provided in section 301.190, indicates that the vehicle was not previously in a salvaged condition or rebuilt; 

(2) An original certificate of title designated as prior salvage if the vehicle examination certificate as provided in section 301.190 indicates the vehicle was previously in a salvaged condition or rebuilt; 

(3) A salvage certificate of title designated with the words "salvage/abandoned property" or junking certificate based on the condition of the property as stated in the inspection report.  An insurer purchasing a vehicle through the claims adjustment process 
under this section shall only be eligible to obtain a salvage certificate of title or junking certificate.
(Emphasis added.)  The branding
 of the vehicle’s title is therefore determined by what is indicated or stated on the vehicle examination certificate. 

The Meaning of “Salvage” or “Salvaged”

Because neither party alleges that the vehicle was rebuilt, we must determine whether: 
a) the vehicle was not “previously in a salvaged condition”; b) the vehicle was previously in a salvaged condition; or c) was to have a title designated with “the words ‘salvage/abandoned property’ or junking certificate
 based on the condition of the property as stated in the inspection report.” Thus, we determine whether those requirements are met by ascertaining the meaning of “salvage” and terms related to “salvage” under Missouri law and, failing that, as a term of art in the common law.
We are unable to find an applicable Missouri common-law definition of “salvage” for purposes of this case, and the parties have not provided one.  The most applicable definition of “salvage” from Black’s Law Dictionary is: “the property saved or remaining after a fire or other loss, sometimes retained by an insurance company that has compensated the owner for the loss.”
 This definition comports with an ordinary dictionary definition of “salvage” as “property saved from destruction in a calamity (as a wreck or fire),” or “something extracted (as from rubbish) as 
valuable or useful.”
  We apply the Black’s definition to the questions of whether the vehicle was in a “salvaged condition” or was properly classified as “salvage/abandoned property.”
The vehicle was not in a “salvaged condition” under § 301.193.2(1) or (2).
The Missouri statutes do not define the term “salvaged condition.”  Based on the scant evidence before us, the vehicle could not be said to have been in a “salvaged condition” under the Black’s definition, as there is no evidence of loss occurring to the vehicle that left a saved or remainder portion.  Therefore, as between § 301.193.2(1) and (2), the vehicle is entitled to a certificate of title without the “prior salvage” brand.
The vehicle was not properly classified as
“salvage/abandoned property” pursuant to § 301.193.2(3).
The Director argues that “salvage/abandoned property” was the proper brand for the title, given that the vehicle was both abandoned and damaged.  We disagree, based on our examination of the vehicle examination certificate.  The contents of that certificate determine what brand, if any, is affixed to the title.
  The form gives the inspector three choices with regard to the condition of the car – “no apparent damage,” “damaged/repaired,” or “damaged/unrepaired – salvage title recommended.”  The inspector had the option in this case of finding the vehicle to be in “damaged/unrepaired” condition and, as a result, recommending issuance of a salvage title, but did not do so.  Instead, the inspector described the vehicle as “damaged/repaired,” but then proceeded to describe the left front turn signal lens as “badly broken.”
A vehicle with a “badly broken” turn signal lens 
is not, by definition alone, “salvage.”
A vehicle with a “badly broken” turn signal lens probably would not pass an ordinary Missouri motor vehicle inspection as described in § 307.350 et seq.  Regulation 11 CSR 50-2.190(1) provides with regard to vehicle inspections that “[t]urn signals installed by the manufacturer or their equivalent in number, size, and intensity shall be in operating condition.” Further, the vehicle could not be legally operated on Missouri roads if it could not pass an ordinary state inspection,
 nor could Carroll have transferred the title.
  But the standard for issuance of a non-salvage title under § 301.193.2 is not whether the vehicle may be driven legally on Missouri roads, nor whether it could pass an ordinary state inspection, but the condition of the property as stated in the vehicle examination certificate. 
The Director failed to follow § 301.193 in branding
 the title as “prior salvage” or “salvage/abandoned property.”
The Director’s brief states that “if [the Department] had strictly followed the provisions of § 301.193.2(3), then [it] would have been statutorily required to issue [Carroll] a Certificate of Title, bearing a title brand of “Salvage/Abandoned Property” because the motor vehicle examination report indicated the vehicle was damaged.”
  (Emphasis added.)  But the brief cites no such statutory authority, and we find none, for the proposition that a damaged vehicle is necessarily a salvage vehicle. While the Director is responsible for branding (or not branding) vehicle titles appropriately,
 she has no power to vary the force of the applicable statutes.
  The test is not whether the vehicle is damaged, but whether it is either in a “salvaged condition” or if the vehicle examination certificate shows that the vehicle’s condition justifies branding the title 
as “salvage/abandoned.”  If the vehicle fits neither description, then the owner of the real property where the vehicle was abandoned is entitled to an unbranded certificate of title if (s)he comports with the requirements of § 301.193.

Our decision finds support in the fact that § 301.193.2(2) requires the Director to issue a title branded “prior salvage” if “the vehicle was previously in a salvaged condition or rebuilt.” (Emphasis added.)  There is no evidence of the vehicle being “previously” in a salvaged condition, yet that previous salvaged condition goes to the essence of the “prior salvage” brand. In Baugus v. Director of Revenue, our Supreme Court defended the Director’s stated intent to affix the brand “prior salvage” to all titles issued subsequent to a salvage certificate of title. 
 The purpose of such a brand is to inform subsequent purchasers of the prior salvage nature of the vehicle, even if it has been rebuilt or reconstructed.
  Here, there was no evidence that the vehicle was branded as a salvage title before the certificate of title in question was issued to Carroll.
Finally, the Director’s brief advances the laudable policy arguments that her branding of vehicle titles “protect[s] any and all future purchasers of motor vehicles,”
 and that her doing so in this case protects Carroll from fraud claims.
  If the vehicle was truly a salvage vehicle, then the public would indeed be protected by such branding, but the Director failed to show that it was salvage.  Carroll seems willing to shoulder the risk of a fraud allegation.  He should get a title that comports with the applicable statutory requirements.
Summary


Carroll is entitled to a corrected title free of branding as a “prior salvage” vehicle or as “salvage/abandoned property” upon his surrender of the “prior salvage” title.

SO ORDERED on January 20, 2011.


________________________________



KAREN A. WINN


Commissioner
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