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)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Phillip and Tracy Carroll filed a complaint on July 13, 2001, challenging the Director of Revenue’s June 19, 2001, final decision assessing them Missouri income tax, interest, and additions for 1996, 1997, 1998, and 1999.  Phillip Carroll (Carroll) claims that he was a resident of Wyoming during those periods.


This Commission convened a hearing on the complaint on December 6, 2001.  Carroll represented himself.  Joyce Hainen represented the Director.


The matter became ready for our decision on May 15, 2002, the last date for filing a written argument.

Findings of Fact

Residence

1. Carroll was born and raised in Missouri.  After graduating from high school, Carroll attended Wyoming Technical School and worked at various locations outside Missouri.  

However, in 1985, Carroll and his wife returned to Missouri, where they lived and worked. Carroll thus does not dispute that he was a Missouri resident from 1985 through 1992.  

2. In 1992, the Carrolls moved to Laramie, Wyoming, where Carroll was an instructor at Wyoming Technical School until 1994.  The Carrolls moved their mobile home from Missouri to Laramie, and it is still there.  

3. From 1994 through the present, Carroll has worked in Alaska as a CAT diesel mechanic for N.C. Machinery.  Each year, Carroll spends at least eight months, and sometimes as many as ten months, in Alaska.  When in Alaska, Carroll lives in company housing and drives company vehicles. 

4. In June 1995, the Carrolls purchased land in Valles Mines, Missouri, and had a mobile home there.  Tracy and their two children lived there, and Carroll returned periodically.  

5. The Carrolls’ mobile home in Wyoming has been rented out since 1995.  The Carrolls’ 1996 federal income tax return shows a loss of $13,227 from rental property.  

6. During a break from February 16 through March, 1996, Carroll spent time in Missouri and Wyoming.  

7. From March 6 through April 7, 1997, Carroll was in Missouri.  

8. Carroll was in Missouri from August 13 through 15, 1997.  

9. During a break from October 16 through November 17, 1997, Carroll was in Missouri and Wyoming.  

10. On their 1997 federal income tax return, the Carrolls reported the trailer in Laramie 

and a trailer pad in Valles Mines as rental property.  They reported:

                                                     Wyoming                               Valles Mines  
Rents received                              $6,000                                   $300
Auto and travel                             $1,260
Cleaning and maintenance            $610                                     $450
Insurance                                       $350


Legal and other fees                      $77
Management fees                          $360
Mortgage interest                          $4,664
Repairs                                          $872                                     $543
Supplies                                                                                      $445
Taxes                                             $81
Utilities                                                                                      $120
Lodging                                        $450
Meals for 2 trips                           $310
Lot rent                                         $2,880
Depreciation expense                   $1,401                                $1,174
Income or loss                              ($7,315)                             ($2,432)


11. Carroll was in Missouri from March 3 through March 30, 1998, and September 1 

through October 2, 1998.  

12. In June 1998, the Carrolls sold their mobile home and lot in Valles Mines, and purchased a house in St. Francois County, Missouri, which they still own.  

13. On their 1998 federal income tax return, the Carrolls again reported the trailer in 

Laramie and a trailer pad in Valles Mines as rental property.  They reported:

                                                       Wyoming                               Valles Mines  
Rents received                                $4,950                                   $125
Auto and travel                               $1,430
Cleaning and maintenance             $500                         
Insurance                                        $410
Management fees                           $350
Mortgage interest                           $3,210
Repairs                                           $1,451                                   
Taxes                                              $101
Utilities                                          $279
Painting and decorating                 $448
Plumbing and electrical                 $869
Lodging                                          $910
Meals while in WY                        $325
Lot rent                                           $2,760
Depreciation expense                     $1,401                                
Income or loss                                ($9,494)                                $125


14. The Carrolls have had vehicles titled in Missouri from 1998 through the present.  The Carrolls also have vehicles titled in Wyoming.  Carroll maintained Wyoming vehicle 

licenses with the address of 3912 Monroe Street, Cheyenne, Wyoming.  The licenses were due for renewal in February 1998.  

15. Carroll has a driver’s license in Wyoming.  The address shown on his driver’s license is 3912 Monroe Street, Cheyenne, Wyoming.  Carroll’s in-laws live in Cheyenne.  

16. In 1998, Carroll had a fishing license in Wyoming with an address of 3912 Monroe Street, Cheyenne, Wyoming.  

17. Neither Wyoming nor Alaska has an income tax.  

18. From December 23 through January 19, 2000, Carroll was in Missouri for Christmas and in Champagne, Illinois for basketball playoffs.  

19. On their 1999 federal income tax return, the Carrolls claimed expenses for the Wyoming property of $100 gardening, $509 painting and electrical, $880 lodging, $325 meals while in Wyoming, and $2,760 lot rent.

20. Carroll returned to Missouri in 2000 and 2001.  

Missouri Income Tax

21. On their 1996 and 1997 Missouri income tax returns, the Carrolls reported $0 tax due on the basis that Carroll was a nonresident.  On their 1998 Missouri income tax return, Carroll reported Missouri-source income of $231, a nonresident percentage of .2964%, $8 tax, and $19 in withholdings, resulting in a refund of $11.  On their 1999 Missouri income tax return, the Carrolls again claimed that Carroll was a nonresident, resulting in no Missouri tax.  The Carrolls relied on their accountants to file returns for them.  

22. The Director issued notices of deficiency assessing Missouri income tax and additions against the Carrolls as follows, plus accrued interest: 


         1996                     1997                   1998                  1999

Tax               $2,158.00             $2,487.00           $2,531.00           $3,562.00
Additions      $105.20                $124.35              $126.55             $178.10

23. The Carrolls protested the notices of deficiency.  On June 19, 2001, the Director issued a final decision upholding the deficiencies.   

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Carrolls have the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

I.  Missouri Residence


Carroll does not dispute that he was a Missouri resident as of 1992.  Carroll argues that he became a Wyoming resident.  


Missouri imposes a tax on the Missouri taxable income of every Missouri resident.  Section 143.011.  Nonresidents are taxed only on their income from Missouri sources.  Section 143.041.  Section 143.101.1 defines a Missouri “resident” as:  

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent 

place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state. 


The fact that a person may work in another state is not determinative.  A person remains a Missouri resident unless residency in another state is established under the conditions set forth in section 143.101.1.  In Paulson v. Missouri Dep’t of Revenue, 961 S.W.2d 63 (Mo. App., W.D. 1998), the court affirmed this Commission’s decision that Paulson, a member of the armed forces, was domiciled in this state and was subject to taxation as a Missouri resident.  The court discussed the definition of “domicile” as follows:  

A domicile is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.  In re Estate of Potashnick, 841 S.W.2d 714, 720 (Mo.App.1992).  “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  In re Estate of Toler, 325 S.W.2d 755, 759 (Mo.1959).  In determining whether a person has the requisite intent to remain at a place either permanently or for an indefinite period of time, the court should consider the declarations of the person and the acts done before, at, and after the time the domicile is in dispute.  Klindt v. Klindt, 888 S.W.2d 424, 427 (Mo.App.1994).  For a person to change domicile, there must be presence in a new domicile and present intent to remain there indefinitely and make that location one’s permanent address.  Potashnick, 841 S.W.2d at 720.


Id. at 66.  In Fowler v. Clayton School Dist., 528 S.W.2d 955, 959 (Mo. App., St.L.D. 1975), the 

court stated:  

Intent is a subjective thing.  What a man says about it may as easily conceal it as reveal it. . . .  Thus the rule has evolved that 

where the behavior of the [person] is at odds with his professed intent, the former will control, for actions speak louder than words.  

(Quoting State ex inf. Reardon v. Mueller, 388 S.W.2d 53, 60 (Mo. App., St.L. 1965)).  We recognize that it is possible that Carroll’s family could be Missouri residents while he is not.  Section 143.031.3.   However, in determining Carroll’s domicile, we must look at all of the facts.  


Carroll does not dispute that he was domiciled in Missouri as of 1992.  In order to change his domicile, he would have to renounce that domicile and take up another in its stead.  Although 

Carroll claims that he became domiciled in Wyoming, the Carrolls began renting out the Wyoming mobile home in 1995, and took it as a loss on their federal income tax returns for 1996, 1997, 1998, and presumably 1999.  The Carrolls claimed expenses for lodging and for travel to the Wyoming property, which is not consistent with residency there.  Carroll maintains that his residence was 3912 Monroe in Cheyenne.  However, Carroll has presented no evidence that they own any property in Wyoming other than the trailer in Laramie.  The evidence establishes that his in-laws live in Cheyenne, which is not sufficient to establish residency for Carroll.  


Although the Carrolls also claimed rental expenses for Missouri property in 1997 and 1998, they purchased a home with a Bonne Terre address in 1998, and Carroll continues to return there.   Therefore, Missouri is that place where Carroll has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.  Paulson, 961 S.W.2d at 66.  Carroll is domiciled in Missouri.  


Since Carroll is a Missouri domiciliary, he is a Missouri resident unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state.  He is a resident unless each of these exceptions is met.  Carroll maintains a permanent place of abode in this state. Therefore, even though Carroll may not spend much time in Missouri, the exceptions are not met, and he is a Missouri resident.  Further, although Carroll testified that he and his wife plan to live in Wyoming when his employment situation changes, the record does not establish a permanent place of abode in Wyoming.  


For a Missouri resident, the Missouri income tax is computed on the basis of income from whatever source it is earned. Sections 143.011, 143.111, and 143.121.  The resident may then obtain a credit, taken against the Missouri tax, for income tax paid to another state.  Section 

143.081.  However, neither Wyoming nor Alaska has an income tax.  Therefore, the Carrolls owe Missouri income tax as the Director assessed.  Interest applies as a matter of law, section 143.731.1, and this Commission has no authority to alter the terms of a statute.

II.  Additions


Section 143.751.1 authorizes an addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  Negligence is “the failure to make a reasonable attempt to comply with the state tax laws.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  Although we have found that Carroll is a Missouri resident, his reliance on his accountants as to his residency is at least reasonable, as he worked in another state and has maintained some ties to yet another state.  Therefore, Carroll is not liable for additions to tax.  

Summary


We conclude that the Carroll is liable for Missouri income tax for 1996, 1997, 1998, and 1999, as the Director assessed, plus accrued interest.  Carroll is not liable for additions to tax.  


SO ORDERED on July 2, 2002.



________________________________



WILLARD C. REINE



Commissioner

� Because the Carrolls e-filed their 1999 Missouri return, the information for that year is in a different format.  


	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�A taxpayer may avoid the accrual of additional interest by making a payment of tax under protest.  Section 143.631.  
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