Before the

Administrative Hearing Commission

State of Missouri

WILLIAM B. CARPENTER,
)



)



Petitioner,
)




)


vs.

)

No.  07-1826 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

William B. Carpenter is liable for $1,205 of Missouri income tax for 2001, with interest on that amount continuing to accrue, and Carpenter owes $301.25 in additions to tax.    

Carpenter is liable for $1,133 of Missouri income tax for 2006 and owes $727 of that liability, with interest on the $727 continuing to accrue.  Carpenter is not liable for additions to tax for 2006.
Procedure


On November 2, 2007, Carpenter filed a complaint appealing the Director of Revenue’s (“the Director”) final decisions that Carpenter owes income tax, interest, and additions to tax for 2001 and 2006.  We held a hearing on June 5, 2008.  Carpenter appeared on his own behalf.  Legal counsel Melissa G. Morgan represented the Director.  The case became ready for decision when the Director filed his reply brief on August 27, 2008.  
Findings of Fact

2001 Tax Year
1. In 2001, Carpenter resided in Missouri and worked for GE City Ford Lincoln Mercury, International Telecommunications, and GLA Network Technologies.  As monetary compensation for his services in 2001, Carpenter received $11,008 from GE City Ford Lincoln Mercury, $13,476 from International Telecommunications, and $6,000 from GLA Network Technologies.  In 2001, Carpenter received a $79 refund from the Missouri Department of Revenue for the tax period 2000.  
2. Carpenter did not file a Missouri income tax return for 2001.
3. Based on information received from the Internal Revenue Service, the Director prepared an estimated return for 2001, which resulted in tax due of $1,205.  The Director sent a notice of adjustment, dated September 6, 2006, to Carpenter showing income tax of $1,205 due for 2001, additions to tax of $301.25, and interest.  
4. The Director sent a notice of deficiency, dated November 8, 2006, to Carpenter showing income tax of $1,205 due for 2001, additions to tax of $301.25, and interest.  Carpenter did not file a protest.
5. Carpenter has not paid Missouri income tax for 2001.
2006 Tax Year
6. In 2006, Carpenter resided in Missouri and worked for AM-PAC Tire Dist. Inc. and Midwest Engineering & Inventory LLC.  As monetary compensation for his services in 2006, Carpenter received $18,680 from Midwest Engineering & Inventory LLC and $11,200 from AM-PAC Tire Dist. Inc.     
7. Carpenter filed a Missouri income tax return for 2006 (“2006 return”) along with a 1099-MISC from Midwest Engineering & Inventory LLC reporting non-employee compensation 
of $18,680 for 2006 and a W-2 form from AM-PAC Tire Dist. Inc. reporting wages of $11,200 for 2006.  The 2006 return filed by Carpenter reported no federal adjusted gross income and no total Missouri adjusted gross income for 2006 and showed no Missouri income tax due.  Instead, the 2006 return showed a refund of $406 due of withheld Missouri income tax.  
8. Based on information received from Carpenter with his 2006 return, the Director prepared an estimated return for 2006, which resulted in a total income tax of $1,133.  After subtracting withheld income tax of $406, the Director determined that Carpenter owed the balance of $727.  The Director sent a notice of balance due, dated July 4, 2007, to Carpenter showing income tax of $727 due for 2006, additions to tax of $36.35, and interest.  
9. The Director sent a notice of deficiency, dated September 12, 2007, to Carpenter showing a balance of $727 in income tax due for 2006, additions to tax of $36.35, and interest.  Carpenter did not file a protest.
10. Carpenter has paid by withholdings only $406 of Missouri income tax for 2006.  Carpenter has not paid anything on the balance of $727 of income tax owed.
Conclusions of Law


We have jurisdiction to hear Carpenter's petition appealing the assessments.
  We decide Carpenter's liability not by reviewing the Director’s actions, but by finding anew the facts relevant to Carpenter's 2001 and 2006 Missouri income tax liability and applying existing law to those facts.
  Carpenter has the burden to prove that he is not liable for the amounts that the Director assessed.
  

I.  Income Tax


The Director assessed Missouri income tax of $1,205 for 2001 and $727 for 2006 under the following authority:  
A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.[
]  

The Missouri taxable income:  

of a resident shall be such resident's Missouri adjusted gross income less [items not at issue here.
]
Missouri adjusted gross income: 

of a resident individual shall be his federal adjusted gross income[.
]

Terms used in §§ 143.011 to 143.996 have the same meaning as when used in a comparable context in the laws of the United States relating to federal income taxes, unless 
§§ 143.011 to 143.996 clearly require a different meaning.
  The taxpayer’s federal adjusted gross income “means, in the case of an individual, gross income” minus deductions not applicable here.

Gross income:  

means all income from whatever source derived, including (but not limited to) the following items:


(1) Compensation for services . . . .[
]

Carpenter does not dispute the amount of his compensation or the manner in which the Director arrived at the amounts of income tax due for 2001 and 2006.  Further, Carpenter 
presents no authority for excluding the income he received in 2001 and in 2006 from these definitions.  Instead, Carpenter maintains that the compensation is not taxable because it falls outside of the definition of “employee,” “U.S. citizen,” Wages,” “United States,” “State,” and “trade or business” in 26 USC §§ 3121 and 3401.  Carpenter argues that the definitions “show a need for having a government affiliation for an individual’s job to be taxed, of which the Petitioner is not a party to.”
  Otherwise stated, “[t]he only parties subject to tax live within the five districts that the federal government believes is considered and described as a definition of the United States[.]”
   Carpenter contends that because he was a “private sector worker” or a “non privileged private sector worker,” his wages and employment do not fall within the definitions of what is taxable.


26 USC § 3121 supplies definitions for Subtitle C, Chapter 24 of Title 36, which is the Federal Insurance Contributions Act.  26 USC § 3401 supplies definitions for Subtitle C, Chapter 24 of Title 26, which provides for the collection of income tax at the source on wages.  We address the latter provisions because they are more closely related to income tax.  26 USC 
§ 3401 provides:
(a) Wages.--For purposes of this chapter, the term “wages” means all remuneration (other than fees paid to a public official) for services performed by an employee for his employer, including the cash value of all remuneration (including benefits) paid in any medium other than cash; except that such term shall not include remuneration paid—
*   *   *

(c) Employee.--For purposes of this chapter, the term “employee” includes an officer, employee, or elected official of the United States, a State, or any political subdivision thereof, or the District of Columbia, or any agency or instrumentality of any one or more 
of the foregoing.  The term “employee” also includes an officer of a corporation.
(d) Employer.--For purposes of this chapter, the term “employer” means the person for whom an individual performs or performed any service, of whatever nature, as the employee of such person[.]
The language defining “wages” in § 3401(a) includes the money that Carpenter received for services in 2001 and 2006.
  Carpenter interprets the language in § 3401(c) to read “the term ‘employee’ includes only an officer[.]”   When upholding a conviction for willful failure to file income tax returns and filing false W-4 statements, the United States Court of Appeals for the Fifth Circuit rejected in no uncertain terms an interpretation of 26 USC § 3401(c) that was identical to Carpenter's:
The other jury instructions proffered by the defendant are equally inane. . . .  Similarly, Latham's instruction which indicated that under 26 U.S.C. § 3401(c) the category of “employee” does not include privately employed wage earners is a preposterous reading of the statute. It is obvious that within the context of both statutes the word “includes” is a term of enlargement not of limitation, and the reference to certain entities or categories is not intended to exclude all others.[
]
Carpenter fails to cite, and our own research fails to find, any authority to the contrary.  Carpenter does claim, “The Petitioner also understands that his same defense has been used by others, in two separate cases with the Department of Justice within the last four years, and in both cases the decision was in favor of the individual.”
  However, he does not further describe or identify these cases so that we can read and evaluate them.  

We find the above-quoted federal court decision persuasive and reject Carpenter's interpretation of 26 USC § 3401.  The compensation that Carpenter received in 2001 from GE City Ford Lincoln Mercury, International Telecommunications, and GLA Network Technologies, 
and in 2006 from AM-PAC Tire Dist. Inc. and Midwest Engineering & Inventory LLC, constitutes compensation for services, which is included in his federal adjusted gross income.
We compute Carpenter’s Missouri income tax for 2001 as a single person.

Federal adjusted gross income
$30,484.00


Total additions
0.00


Total income
30,484.00


Total subtractions
0.00


MO adjusted gross income
30,484.00


Income percentages
100.00


Exemption amount
2,100.00


MO standard/itemized deduction
4,550.00


Total deductions
6,650.00


Taxable income
23,834.00


Total taxable income
23,834.00


Tax
1,205.00


MO income percentage
100.00


Balance
1,205.00


Total tax
1,205.00


Total payments and credits
0.00


Underpayment amount
1,205.00


Amount of tax Carpenter owes
1,205.00

We compute Carpenter’s Missouri income tax for 2006 as a single person.

Federal adjusted gross income
$29,880.00


Total additions
0.00


Total income
29,880.00


Total subtractions
0.00


MO adjusted gross income
29,880.00


Income percentages
100.00


Exemption amount
2,100.00


MO standard/itemized deduction
5,150.00


Total deductions
7,250.00


Taxable income
22,630.00


Total taxable income
23,834.00


Tax
1,133.00


MO income percentage
100.00


Balance
1,133.00


Total tax
1,133.00


MO tax withheld
406.00


Total payments and credits
 406.00


Underpayment amount
727.00


Amount of tax Carpenter owes
727.00

Carpenter asks that we assess the Director a sum for his damages for loss of work, gasoline for travel to the hearing, and for time spent in preparing for the hearing and written argument.  He also asks for “charges relating to intimidating a witness,” the authority for which he attributes to an unidentified “case” under Title 26 of the United States Code.  Carpenter claims that certain cross examination by the Director's attorney constituted the intimidation in that she “wished to force the Petitioner to change his sworn testimony, which is  known as both his federal form IRS 1040 and his state form 1040 individual income tax.”
   

Because this Commission was created by state statutes, we have only such authority as the statutes give us.
  No statute authorizes us to grant Carpenter the damages he requests.  Therefore, we deny his requests.


Carpenter also requests that we “investigate the practices of the Director of Revenue’s office, in using un-enacted laws and laws in direct conflict with the Constitution.”
  We deny this request because we have no power to superintend another agency's procedures.
  


Carpenter alleges that “the process of this Commission Hearing may be biased; due to the very fact the Commission is a party to the Director of Revenue.”
  Carpenter fails to identify anything we did or said that showed an unfair attitude toward him or in favor of the Director.  As the courts have recognized, there is no institutional bias because this Commission is an agency separate and independent from the Department of Revenue.
  
II.  Interest

The Director also assessed interest on the tax under the following authority:

If any amount of tax imposed by sections 143.011 to 143.996, including tax withheld by an employer, is not paid on or before the last date prescribed for payment, interest on such amount at the rate determined by section 32.065, RSMo, shall be paid for the period from such last date to date paid.[
]
That amount accrues until Carpenter has paid all of the tax due.  He has paid no 2001 Missouri income tax, so interest on his entire Missouri income tax liability continues to accrue.  Carpenter paid $406 in 2006 tax via withholdings, but owes interest on the $727 deficiency.
III.  Additions to Tax
A.  2001 Tax Year

The Director assessed additions to tax for 2001 under the following authority.  

In case of failure to file any return required under sections 143.011 to 143.996 on the date prescribed therefor (determined with regard to any extension of time for filing), . . . there shall be added to the amount required to be shown as tax on such return[
] five percent of the amount of such tax if the failure is not for more than one month, with an additional five percent for each additional month or fraction thereof during which such failure continues, not exceeding twenty-five percent in the aggregate.[
]
Because Carpenter failed to file a return and pay tax, the Director assessed additions at 25 percent of $1,205 which is $301.25.  That amount is due:

unless it is shown that such failure is due to reasonable cause and not due to willful neglect[.
]
The Missouri Supreme Court has held that this language requires Carpenter to:

show the absence of “willful neglect,” rather than presence of “reasonable cause.”[
]
The absence of willful neglect means a good faith belief,
 which means a reasonable theory, that no return was due.
  


A Missouri income tax return is due under the following authority: 

An income tax return with respect to the tax imposed by sections 143.011 to 143.996 shall be made by the following: 


(1) Every resident individual who has a Missouri adjusted gross income of one thousand two hundred dollars or more, or a greater amount as prescribed by the director of revenue and who is required to file a federal income tax return[.
]
Carpenter alleges that he was not required to file a return because under his interpretation of 
26 USC § 3401’s definition of wages, he had no federal or state adjusted gross income.  Carpenter had no reasonable theory supporting his position because his interpretation of 26 USC § 3401 was, as the federal appellate court held, “inane” and “preposterous.”
  Carpenter committed willful neglect and is liable for additions for 2001.  

B.  2006 Tax Year

Carpenter filed a Missouri income tax return for 2006, but listed no income for the same reasons that he did not file a return for 2001.  He filed the 2006 return only to get a refund of withheld taxes.  The Director assessed $727 in taxes owed and five percent of that amount, or $36.35, in additions.  The Director assessed additions under the authority of § 143.751.1, which provides: 

If any part of a deficiency is due to negligence or intentional disregard of rules and regulations (but without intent to defraud) there shall be added to the tax an amount equal to five percent of the deficiency.  The director shall apprise the taxpayer of the factual basis for the finding of negligence, or the specific rules 
or regulations disregarded, at the time the director issues a proposed assessment. . . .

(Emphasis added.)

Negligence is “the failure to make a reasonable attempt to comply with the state tax laws.”
  The notice of deficiency is a proposed assessment that becomes final if the taxpayer does not file a protest.
  Neither the notice of balance due nor the notice of deficiency apprised Carpenter of any factual basis for a finding of negligence or of any specific rules and regulations that Carpenter disregarded.
  Therefore, Carpenter is not liable for additions to tax for 2006.  

Summary


Carpenter has not carried his burden of proof that he was not liable for tax for 2001 and 2006.  Therefore, we conclude that Carpenter is liable for and owes $1,205 of Missouri income tax for 2001, with interest on that amount continuing to accrue.  Carpenter is also liable for $301.25 in additions to tax.  


We also conclude that Carpenter is liable for $1,133 of Missouri income tax for 2006 and still owes a balance of $727, with interest on that amount continuing to accrue.  Carpenter is not liable for additions to tax for 2006.

SO ORDERED on October 9, 2008.



________________________________



JOHN J. KOPP       


Commissioner
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