Before the

Administrative Hearing Commission

State of Missouri

MARK W. and ANGELA M. CAREY,
)


)



Petitioners,
)




)


vs.

)

No.  08-2077 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny Mark W. Carey’s application for a refund of motor vehicle sales tax because he did not replace a vehicle due to casualty loss. 
Procedure


The Director of Revenue (“the Director”) denied Carey’s application for a motor vehicle sales tax refund.  On December 15, 2008, Carey and Angela M. Carey filed a complaint challenging the Director’s decision.  On January 5, 2009, the Director filed a motion for summary determination.  We held a telephone conference with the parties on January 23, 2009, and the reporter filed the transcript on January 26, 2009.


Our Regulation 1 CSR 15-3.446(5)(A) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.  We find that the following facts are undisputed.

Findings of Fact

1. On May 31, 2008, Carey purchased a 2006 Mercedes for $24,805.  Carey paid $1,048.01 in state sales tax and $787.56 in local tax on the purchase.  

2. Carey owned a 2007 Honda CRV that was rendered a total loss on October 28, 2008.  Carey had been trying to sell the Honda and had a verbal agreement with a buyer at that time.   
3. On November 18, 2008, Carey’s insurance company paid him $22,500 as a result of the loss.  

4. Carey submitted an application for a refund of sales tax paid on the Mercedes.  On December 5, 2008, the Director issued a final decision denying the refund claim.  
Conclusions of Law

We have jurisdiction to hear this appeal.
  Carey’s refund claim is based on the casualty loss provision in § 144.027.1:  
When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner's deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]
(Emphasis added.)  The definition of “due to” is “as a result of” or “because of.”
  Carey purchased the Mercedes before the casualty loss of the Honda.  Therefore, the Mercedes did not replace the Honda due to a casualty loss.  
Carey asserts that he called an office in Jefferson City and was told that he would be entitled to the credit if he sent in his affidavit of casualty loss.  Though we do not doubt Carey’s 
testimony, neither the Director nor this Commission has the power to make an exception to the law.
 
Carey argues that he sold the Honda to the insurance company.  On his refund claim form, Carey did not claim a replacement credit under § 144.025.1, which provides a credit when the seller of a vehicle:  

purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article and a bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing.  


A refund claim is limited to the grounds raised on the refund claim form.
  Even if Carey were claiming the credit under §144.025.1, he did not sell the Honda.   Carey argues that the loss affidavit from the insurance company is the same as a bill of sale.  However, an insurance company’s fulfillment of its already existing contractual duty to compensate an insured party for a loss does not constitute payment for a purchase.

Although we sympathize with Carey’s situation, we must apply the law as written, and the statutes do not allow a refund.  
Summary

 Carey is not entitled to a refund of motor vehicle sales tax.  We grant the Director’s motion for summary determination.  

SO ORDERED on February 6, 2009.



________________________________



JOHN J. KOPP     



Commissioner
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