Before the

Administrative Hearing Commission

State of Missouri

CARDINAL RIDGE MANOR TENANT 
)

ASSOCIATION, 
)



)



Petitioner,
)




)


vs.

)

No. 03-2265 AF 




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Cardinal Ridge Manor Tenant Association (the Association) is entitled to an award of attorney fees incurred in Cardinal Ridge Manor Tenant Association v. Director of Revenue, No. 03-0109 RS (Mo. Admin. Hearing Comm’n Nov. 17, 2003) (the underlying case) and in this case.   

Procedure


On November 26, 2003, the Association filed an application for an award of attorney fees and expenses incurred in the underlying case.  On February 5, 2004, the parties filed a Joint Stipulation of Facts.  Dwight C. Arn represents the Association.  Associate Counsel Nikki Loethen represents the Director in the attorney fees case.  


On April 26, 2004, the Association filed an affidavit of supplemental fees, and the Director filed a response on the same date.  


Commissioner June Striegel Doughty, having read the full record including all the evidence, renders the decision.  Section 536.080.2;
 Angelos v. State Bd. of Regis’n for the Healing Arts, 90 S.W.3d 189 (Mo. App., S.D. 2002).  

Findings of Fact

Findings Regarding the Association in the Underlying Case  

1. The Association was incorporated on August 12, 2002, under the Missouri Nonprofit Corporation Law.  

2. The Association consists of the tenants of Cardinal Ridge Manor, a public housing project in Kansas City, Missouri.  All leaseholders of Cardinal Ridge Manor are automatically members of the Association.

3. Cardinal Ridge Manor is under contract with the Kansas City Housing Authority to provide public housing.  Cardinal Ridge Manor is thus publicly funded but privately managed.  Cardinal Ridge Manor is a three-story, 90-unit building providing one or two-bedroom apartments for seniors and the disabled.  It has approximately 160 tenants. 

4. The average resident is 75.2 years old and has an annual income of $11,307.76.  In order to qualify, the residents must be 62 years old or older.  Most of the tenants have public housing assistance through the Kansas City Housing Authority or Section 8 vouchers, and the residents must have income below a certain limit in order to qualify.  

5. Article III of the Association’s Constitution and Article I, Section 2 of the Association’s Bylaws state:  

The objectives of this organization are to serve all the residents of Cardinal Ridge Manor by providing information, activities, and to act as advocates in matters relating to the management of Cardinal 

Ridge Manor and the Public Housing Authority of Kansas City, Missouri.

6. The Association was formed to promote and organize community integration among residents.  Many of the residents are experiencing transitional trauma resulting from residential relocation later in life.  Many of the residents are in public housing for the first time and are making an adjustment to not having the income that they once had, as well as living in an apartment community rather than in their own private home.  The primary focus of the Association has been to establish an active and neighborly community for all residents, but especially for those who generally do not integrate into the community without assistance.  The Association helps the residents to socialize, feel more comfortable in their living environment, and remove some of the stereotyping that may be associated with living in public housing.  

7. The seniors’ program and activities include health education and services, educational training, and recreational programs.  The Association focuses on social gatherings and fundraising activities to broaden the range of activities available to the senior and disabled residents.  Social and recreational events are scheduled on a weekly basis and include recreational activities in the senior recreation room.  Some of the activities include Tai Chi three times a week, weekly craft activities, a weekly coffee, and a monthly potluck.  Twice a month, the Association rents movies and provides popcorn.  The Association has other activities for smaller groups of individuals, such as playing card or board games and watching TV as a group.  

8. The Association operates a food pantry for residents who are in need of food.  The Association receives donations of food from Harvester, a social service organization, for the food 

pantry.  However, Harvester charges a handling fee for the food.  The pantry is run and maintained by Association officers and resident volunteers.  

9. The Association held a garage sale to raise funds.  Residents donated items to the garage sale, which was open to the community and general public for two days.  The Association plans to sponsor an annual garage sale every fall.  

10. The Association receives a stipend of $368.75 every quarter from the Kansas City Housing Authority.  The Association uses that money for such things as purchasing a main course for the potluck or renting movies and purchasing popcorn.  The Association also uses the money to pay the handling fees to Harvester, which is a major expenditure because many of the residents need food assistance.  

11. During 2002, the Association did not have any revenue from the Kansas City Housing Authority, so it received $1,750 from Interstate, the management company.  The Association also received approximately $800 from donations and from fundraisers such as the garage sale.  

12. The Association does not compete with any private company in the services that it offers.   

Tax-Exempt Status
13. On November 20, 2002, the IRS made a preliminary determination that the Association is exempt as a 501(c)(3) organization for federal income tax purposes.  The preliminary determination is valid from August 12, 2002, through May 31, 2007. 

14. The Association filed an application with the Director for a sales/use tax exemption.  On December 5, 2002, the Director issued a final decision denying the Association’s application for a sales/use tax exemption.  

The Underlying Case

15. On January 23, 2003, the Association filed a complaint challenging the Director’s decision.  

16. In briefing before this Commission in the underlying case, counsel for the Director argued that the Association did not qualify as a charitable or social organization because:  

· it only benefits a limited number of people, and does not benefit the public and society in general;

· it “does not have any benevolent or charitable functions”; and

· if the Association were accepted as a social organization, every family in the state would be entitled to the exemption.  

17. On November 17, this Commission issued its decision granting the Association’s application for exemption as a charitable or social organization on the basis that:  

· a charitable organization is not required to serve everyone in the general public;

· Indian Lake Property Owners Ass’n v. Director of Revenue, 813 S.W.2d 305 (Mo. banc 1991) is not controlling;

· the Association performs charitable functions and activities, such as the food pantry and helping those who are already disadvantaged and receiving pubic assistance – the elderly, disabled and poor;

· an indefinite number of persons benefit from the charitable activities of the Association; and

· the Association serves a public, as distinguished from a private, interest.   

Findings Pertaining to Attorney Fees and Expenses

18. The Association was the prevailing party in the underlying case.

19. The Association’s attorney spent 38 hours on the underlying case, and 5 ½ hours on this case.  

Conclusions of Law


The Association claims attorney fees and expenses under § 536.087.1, which provides:  


A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.  

The purpose of § 536.087 is to require state agencies to carefully scrutinize proceedings and to increase the agency's accountability.  Wadley v. Department of Social Services, 895 S.W.2d 176, 178-79 (Mo. App., S.D. 1995).  The statute was designed “to encourage relatively impecunious private parties to challenge abusive or unreasonable government behavior by relieving such parties of the fear of incurring large litigation expenses.”  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 902 (Mo. App., W.D. 1997).  Section 536.087 is patterned after the Federal Equal Access to Justice Act (EAJA), 28 U.S.C. 2412.  Congress envisioned that the EAJA’s fee-shifting mechanism would allow individuals to overcome the financial barriers that might otherwise preclude vindication of individual rights; such individual action, Congress believed, would ensure that the rights of citizens were protected from governmental abuse and would ultimately stem inequitable and irresponsible abuses of authority by governmental agencies.  Myers v. Sullivan, 916 F.2d 659, 665 (C.A.11 (Fla.) 1990).  


The Director argues that § 536.087 is not applicable and that § 136.315 is the exclusive mechanism to bring an attorney fees action in a sales tax case.  Section 136.315 allows an award of attorney fee expenses in cases before this Commission regarding sales/use or income taxes.  As this Commission stated in Commnet Financial Services, Inc. v. Director of Revenue, No. 93-0551 AF (Mo. Admin. Hearing Comm’n Nov. 5, 1993), there is nothing in § 136.315 that makes it a taxpayer’s sole remedy.  The more specific statute prevails over the more general 

statute when there is a conflict between the two.  J.B. Vending Co. v. Director of Revenue, 54 S.W.3d 183, 189 n.2 (Mo. banc 2001).   There is no conflict between § 536.087 and § 136.315.  

I.  Prevailing Party


Section 536.087.1 authorizes an award of attorney fees to a non-state party who “prevails” in an agency proceeding or civil action arising therefrom.  A corporation qualifies as a “party” under § 536.085(2)(b) if its net worth did not exceed seven million dollars and it did not have more than 500 employees at the time the underlying case was initiated.  The Association is a nonprofit corporation, and the parties stipulated that it is a prevailing party.  Section 536.085(3).

II.  Substantial Justification


A prevailing party is entitled to an award of attorney fees and expenses unless we determine that “the position of the state was substantially justified or that special circumstances make an award unjust.”  Section 536.087.1.  The State has the burden to prove that its position was substantially justified.  Melahn v. Otto, 836 S.W.2d 525, 529 (Mo. App., W.D. 1992).  The Director’s position need not be correct or even highly justified, but it must have a clearly reasonable basis in fact and law.  Hernandez, 936 S.W.2d at 903.  The Director’s position must be in good faith and capable of being reached by a reasonable person.  Id.  Section 536.087.3 provides in part:  

The fact that the state has lost the agency proceeding . . . creates no legal presumption that its position was not substantially justified.  Whether or not the position of the state was substantially justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the agency proceeding or civil action for which fees and other expenses are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine whether an award of reasonable fees and 

expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application.  


In the underlying case, this Commission relied on the definition of charity in Salvation Army v. Hoehn, 188 S.W.2d 826, 830 (Mo. 1945):  

Probably the most comprehensive and carefully drawn definition of a charity that has ever been formulated is that it is a gift, to be applied consistently with existing laws, for the benefit of an indefinite number of persons, either by bringing their hearts under the influence of education or religion, by relieving their bodies from disease, suffering, or constraint, by assisting them to establish themselves for life, or by erecting or maintaining public buildings or works or otherwise lessening the burdens of government. * * * A charity may restrict its admissions to a class of humanity, and still be public; it may be for the blind, the mute, those suffering under special diseases, for the aged, for infants, for women, for men, for different callings or trades by which humanity earns its bread, and as long as the classification is determined by some distinction which involuntarily affects or may affect any of the whole people, although only a small number may be directly benefited, it is public.

(Emphasis added).  In the underlying case, the Director argued that the Association is not a charitable organization because it only benefits a limited number of people, and does not benefit the public and society in general.  This Commission quoted Salvation Army v. Hoehn, id., and  concluded:  

Under these guidelines, the application does not fail merely because the Association is restricted to some limited group.  The Supreme Court of Missouri addressed a distinction between “public” versus “private” in the context of taxation of employee cafeterias.  In J. B. Vending Co. v. Director of Revenue, 54 S.W.3d 183, 187-90 (Mo. banc 2001), the Court relied in part on Salvation Army, 188 S.W.2d at 830, and held that because a vending and food service business operated company cafeterias for various businesses, even though access to the facilities was restricted, the cafeterias regularly served meals or drinks to “the public.”  But see Shelter Mutual Ins. v. Director of Revenue, 107 S.W.3d 919 (Mo. banc 2003) (company-operated cafeteria, to 

which access was restricted, did not regularly serve meals or drinks to the public).  In J.B. Vending, 54 S.W.3d at 187, the Court made clear that the “public” could be some subset of the entire populace.  Because Cardinal Ridge Manor itself is limited to those who are elderly, disabled, and have a low income, the Association is limited to a particular class of persons.  However, this actually weighs more heavily in favor of the Association’s status as a charitable organization because these are the very types of groups of people that charities are designed to benefit.  Because membership in the Association is determined by distinctions – age, disability, and income – that involuntarily affect or may affect any of the whole people, the Association is “public” within the meaning of Salvation Army, 188 S.W.2d at 830.  


An organization such as the Muscular Dystrophy Association or the American Cancer Society obviously does not provide a direct benefit to every person, yet it is nonetheless charitable in nature.  Similarly, we concluded that a social organization must serve a public purpose in order to qualify for the exemption.  However, the exemption is not defeated merely because there are criteria for membership in the Association.  


Further, the Director’s position that the Association “does not have any benevolent or charitable functions” is without basis in fact or law.  The Association operates a food pantry and provides recreational activities for those who are already receiving public assistance.   The residents are elderly or disabled, and they all have limited incomes.  


The Director relied on Indian Lake Property Owners Ass’n v. Director of Revenue, 813 S.W.2d 305 (Mo. banc 1991), which we found completely inapposite because the case involved lot owners in a private subdivision.  We noted that the members of the Association are not owners; thus, the Association is not formed to protect private property interests.  Furthermore, Cardinal Ridge Manor is a public housing facility, which, by definition, is available to members of the public.  See J. B. Vending Co., 54 S.W.3d at 187-90; Salvation Army, 188 S.W.2d at 830.  Therefore, we found that the Director’s reliance on Indian Lake, 813 S.W.2d 305, was misplaced.  


The Director’s position that the Association is not a charitable or social organization did not have a reasonable basis in law and fact, and it was not substantially justified.  

III.  Special Circumstances


Section 536.087.1 provides that a party will not be entitled to attorney fees and expenses when a court or agency finds that "special circumstances make an award unjust."  In interpreting the identical provision of the federal statute, the Court in Taylor v. United States, 815 F.2d 249 (3rd Cir. 1987), quoted from the House Report on the EAJA: 

This “safety valve” helps to insure that the Government is not deterred from advancing in good faith the novel but credible extensions of the law that often underlie vigorous enforcement efforts. It also gives the court discretion to deny awards where equitable considerations dictate an award should not be made. 

Id. (quoting H.R. Rep. No. 1418, 96th Cong., 2d Sess. at 11, reprinted in 1980 U.S. Code Cong. & Admin. News 4953, 4990).  The court further explained:  “the EAJA thus ‘explicitly directs a court to apply traditional equitable principles in ruling upon an application for counsel fees,’” Taylor, supra, at 252 (quoting Oguachuba v. Immigration and Naturalization Service, 706 F.2d 93, 98 (2nd Cir. 1983)), and “the court must consider the equities of the circumstances in light of Congress’s decision to enact the EAJA in order to ‘ensure that persons will not be deterred from seeking review of, or defending against, unjustified governmental action because of the expense involved in securing the vindication of their rights.’”  Taylor, supra, at 253 (quoting H.R. Rep. No. 00-120(I), 99th Cong., 1st Sess. 11, reprinted in 1985 U.S. Code Cong & Admin. News 132, 132-33).  Such special circumstances thus include whether the case presents novel legal issues and whether the party claiming reimbursement has “unclean hands.”  Brinker v. Guiffrida, 798 F.2d 661, 667 (3rd Cir. 1986).  We find no special circumstances.  The underlying case contained no novel legal issues, and the equities weigh in favor of granting the fees because a charitable 

organization was required to bring a case to this Commission to counter a position by the Director that was not substantially justified.  


The Association does not request any more than the statutory rate of $75 per hour.  Therefore, we award $2,850 in attorney fees for the underlying case and $412.50 in attorney fees for this case, a total of $3,262.50.  
Summary


We award the Association $2,850 in attorney fees incurred in the underlying case and $412.50 in attorney fees incurred in this case, a total of $3,262.50.  



SO ORDERED on May 5, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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