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)
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)

MEMORANDUM AND ORDER


On January 12, 2000, the State Board of Nursing filed a complaint seeking to discipline the registered nurse (RN) license of Nicholas Caputo for fraud and mistake in issuing that license.  On March 20, 2000, the Board filed a motion for summary determination of the petition.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Board establishes facts that (a) Caputo does not dispute and (b) entitle the Board to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


The Board cites the request for admissions that it served on Caputo on February 17, 2000.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the 

facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., K.C.D. 1976).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-2.420(1) apply that rule to this case.


We gave Caputo time to file a response to the motion.  Caputo did not respond.  Therefore, the following facts are undisputed.

Findings of Fact

1. On June 29, 1983, Caputo pleaded guilty to the rape of a child in the Superior Court of Worcester County, Massachusetts, Case No. 83-102337.  

2. On April 14, 1993, Caputo filed an RN license application with the Board.  The application asked, “Have you ever been convicted, adjudged guilty by a court, pled guilty, or pled nolo contendere to any crime (excluding traffic violations)?”  Caputo answered, “No.”

3. On September 15, 1993, based on Caputo’s answer in Finding 2, the Board issued to him RN License No. RN128902, which is current and active. 

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.  The Board has the burden to prove that Caputo has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board may carry that burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.  Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968).

The Board cites section 335.066.2(3), which allows discipline for:

(3) Use of fraud, deception, [or] misrepresentation . . . in securing any certificate of registration or authority, permit or license issued pursuant to sections 335.011 to 335.096 or in obtaining permission to take any examination given or required pursuant to sections 335.011 to 335.096; 

*   *   *

(11) Issuance of a certificate of registration or authority, permit or license based upon a material mistake of fact[.]

(Emphasis added).  

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 

(Mo. 1910).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 744 (10th ed. 1993).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Thus, where we find fraud, we necessarily find misrepresentation and dishonesty.  A mistake of fact is “an erroneous belief not in accord with the facts.”  Estate of Hysinger v. Heeney, 785 S.W.2d 619, 624 (Mo. App., E.D. 1990) (citing RESTATEMENT (SECOND) OF CONTRACTS section 151 (1979)).  The dictionary definition of “material” is “having real importance or great consequences[.]”  WEBSTER’S COLLEGIATE DICTIONARY 717 (10th ed. 1993).

We infer that, had the Board known of Caputo’s guilty plea, it would not have issued the license.  Two Massachusetts statutes describe crimes matching the admitted description of Caputo’s guilty plea.  MASS. ANN. LAWS ch. 265, section 22A (Law. Co-op. 1980) applied to:

Whoever has sexual intercourse or unnatural sexual intercourse with a child under sixteen, and compels said child to 

submit by force and against his will or compels said child to submit by threat of bodily injury[.]

MASS. ANN. LAWS ch. 265, section 23 (Law. Co-op. 1980) applied to:

Whoever has sexual intercourse or unnatural sexual intercourse, and abuses a child under sixteen years of age[.]

The Board’s complaint asserts that Caputo’s guilty plea was to a crime involving moral turpitude
 for which the Board could have refused his application under section 335.066:

1.  The board may refuse to issue [an RN license] for one or any combination of causes stated in subsection 2 of this section. . . .

2.  . . . .

*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.)  We agree that the Board could have refused Caputo’s application under that statute because moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).  Both of the statutes under which Caputo may have pleaded guilty involve moral turpitude.  

The record reasonably supports no inference other than that the Board issued Caputo’s license based on its material mistake as to his criminal record, which was caused by his fraudulent misrepresentation. ITT Commercial Fin. Corp., 854 S.W.2d at 382.  Therefore, we grant the Board’s motion and conclude that Caputo is subject to discipline under section 335.066.2(3) for the use of fraud, deception, and misrepresentation in securing his license, and under section 335.066.2(11) for the issuance of his license based upon a material mistake of fact.  

Summary


Caputo is subject to discipline under section 335.066.2(3) and (11).  


SO ORDERED on April 21, 2000.



_________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�Though it does not seek discipline on that basis.  
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