Before the

Administrative Hearing Commission

State of Missouri

CHERYL CANTER, R.N.,
)



)



Petitioner,
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)


vs.

)

No.  08-0632 BN



)

STATE BOARD OF NURSING,
)




)



Respondent.
)

DECISION

We dismiss the complaint that Cheryl Canter, R.N., filed because we have no subject matter jurisdiction.
Analysis

On April 4, 2008, Canter filed a letter with us, which we call a “complaint,” stating:
I am requesting that you set a hearing to allow me to appear, in person, and respond to any inquiries before determination of discipline of my license.

On April 28, 2008, the State Board of Nursing (“the Board”) filed a motion to dismiss for lack of jurisdiction.  The Board alleges that it is in settlement negotiations with Canter concerning disciplinary matters against her.  The Board contends that we have no jurisdiction because the parties have not signed any settlement agreement, the Board has not disciplined Canter, and the Board has not filed any complaint seeking discipline.  We gave Canter until May 13, 2008, to respond, but she did not respond.


A motion to dismiss addresses jurisdiction, which consists of the lawful power  to decide a controversy (subject matter).
  Because a tribunal can do nothing lawfully without jurisdiction, it should dismiss a matter as to which it lacks jurisdiction,
 and has the power to do so.
    Further, the parties cannot confer jurisdiction by waiver, acquiescence, or even express consent.
  

We have jurisdiction to rule on disciplinary matters between the Board and its licensees in two instances.  The first is when the Board files a complaint against a licensee, as provided in §§ 621.045 and 621.100.
  Section 621.045 provides:
1.  The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law, a license issued by any of the following agencies may be revoked or suspended or when the licensee may be placed on probation . . . :
*   *   *

Board of Nursing[.]
Section 621.100 provides:

1.  Upon receipt of a written complaint from an agency named in section 621.045 in a case relating to a holder of a license granted by such agency, or upon receipt of such complaint from the attorney general, the administrative hearing commission shall cause a copy of said complaint to be served upon such licensee in person or by certified mail, together with a notice of the place of and the date upon which the hearing on said complaint will be held.
We have no jurisdiction under these statutes because the Board has filed no complaint seeking cause to discipline Canter.


The second instance when we have jurisdiction is when the licensee seeks our decision on the terms of the settlement agreement signed by the licensee and the Board.  Section 621.045 provides:

4.  Notwithstanding any other provision of this section to the contrary, after August 28, 1995, in order to encourage settlement of disputes between any agency described in subsection 1 or 2 of this section and its licensees, any such agency shall:
(1) Provide the licensee with a written description of the specific conduct for which discipline is sought and a citation to the law and rules allegedly violated, together with copies of any documents which are the basis thereof and the agency’s initial settlement offer, or file a contested case against the licensee;
(2) If no contested case has been filed against the licensee, allow the licensee at least sixty days, from the date of mailing, to consider the agency’s initial settlement offer and to contact the agency to discuss the terms of such settlement offer;
(3) If no contested case has been filed against the licensee, advise the licensee that the licensee may, either at the time the settlement agreement is signed by all parties, or within fifteen days thereafter, submit the agreement to the administrative hearing commission for determination that the facts agreed to by the parties to the settlement constitute grounds for denying or disciplining the license of the licensee; and
(4) In any contact under this subsection by the agency or its counsel with a licensee who is not represented by counsel, advise the licensee that the licensee has the right to consult an attorney at the licensee’s own expense.
5.  If the licensee desires review by the administrative hearing commission under subdivision (3) of subsection 4 of this section at any time prior to the settlement becoming final, the licensee may rescind and withdraw from the settlement and any admissions of fact or law in the agreement shall be deemed withdrawn and not admissible for any purposes under the law against the licensee. Any settlement submitted to the administrative hearing commission shall not be effective and final unless and until findings of fact and conclusions of law are entered by the administrative hearing commission that the facts agreed to by 
the parties to the settlement constitute grounds for denying or disciplining the license of the licensee.
(Emphasis added.)


Canter did not allege in her complaint that the parties have signed a settlement agreement and did not accompany her complaint with a copy of a signed settlement agreement.  Further, she did not respond to the allegations in the Board's motion to dismiss that the parties are in the midst of settlement negotiations and have not signed a settlement agreement.  Therefore, we take the Board’s assertions to be true.


We have no jurisdiction to determine any disciplinary matter pertaining to Canter.  We grant the Board’s motion to dismiss and cancel the hearing.

SO ORDERED on May 27, 2008.



________________________________



JOHN J. KOPP  


Commissioner
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