Before the

Administrative Hearing Commission

State of Missouri

ROBERT AND FAYE CANEER,
)



)



Petitioners,
)




)


vs.

)

No. 05-1456 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Robert and Faye Caneer (“the Caneers”) are not entitled to a refund of motor vehicle sales tax because they are not the owners of the replacement vehicle.  
Procedure


Robert Caneer (“Caneer”) filed a complaint on September 28, 2005, challenging the Director of Revenue’s (“the Director”) decision denying their application for a sales tax refund. 


On January 9, 2006, the Director filed a motion for summary determination.  Although we gave the Caneers until January 27, 2006, to respond to the motion, they did not respond.  


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 
(b) entitle any party to a favorable decision.  

Findings of Fact

1. On December 15, 2004, the Robert C. Caneer and Faye F. Caneer Irrevocable Living Trust (“the Trust”) purchased a 2005 Lincoln for $40,500, minus a rebate of $5,500, resulting in a net price of $35,000.  $1,478.75 in state sales tax and $700.00 in local sales tax was paid on the purchase.  
2. On May 16, 2005, the Caneers sold a 1994 Lincoln for $6,250. 
3. On August 25, 2005, the Caneers filed a refund claim with the Director asserting that they purchased a replacement motor vehicle.  
4. The Director informed Caneer that he could re-title the 2005 Lincoln, but he did not wish to do so.  On September 19, 2005, the Director issued a final decision denying the refund claim.  

Conclusions of Law

We have jurisdiction to hear the complaint.  Section 621.050.1.
  The Caneers have the burden of proof.  Section 621.050.2.  This Commission must decide the refund claim anew by applying the law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).
One who buys a motor vehicle must pay tax to the Director on the purchase.  Section 144.070.1.  The tax is calculated on the purchase price.  Sections 144.020, RSMo Supp. 2005, and 144.440.  However, § 144.025.1, RSMo Supp. 2005, provides a tax credit if the buyer sells another vehicle:  
[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only 
on that portion of the purchase price which exceeds the actual allowance made for the article traded in. . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]


In his complaint, Caneer argues:  “I am the same person that owned the old Lincoln that purchased the new Lincoln.”  He attached a copy of the check for the sales tax and license fees on the new Lincoln, and asserts that they were paid from his personal bank account.    

The complaint and attachments thereto cannot be considered as evidence.
  Even if the Caneers paid the tax, the ownership of the vehicles, rather than who paid the tax, is the key question here.  The law regards a trust as a legal entity that is separate from an individual.  United States v. Harrison, 653 F.2d 359, 361 (8th Cir. 1981); Krause v. C.I.R., 497 F.2d 1109, 1112 (6th Cir. 1974), cert. denied, 419 U.S. 1108.  Section 144.010(11), RSMo Supp. 2005, defines a “seller” as:  

a person selling or furnishing tangible personal property or rendering services, on the receipts from which a tax is imposed pursuant to section 144.020[.]

(Emphasis added).  


Section 144.010(6), RSMo Supp. 2005, defines “person:”

“Person” includes any individual, firm, copartnership, joint adventure, association, corporation, municipal or private, and whether organized for profit or not, state, county, political subdivision, state department, commission, board, bureau or agency, except the state transportation department, estate, trust, business trust, receiver or trustee appointed by the state or federal court, syndicate, or any other group or combination acting as a unit, and the plural as well as the singular number[.]

(Underline added).  By including a trust within the definition of “person,” as distinguished from an individual, the statute recognizes that the trust is a distinct legal entity.  Section 144.025 states that “the seller” of the replaced vehicle must purchase the replacement vehicle.  Because the Trust purchased the replacement vehicle and the Caneers sold one, the replacement credit in 
§ 144.025 does not apply.  We have reached the same result in other cases, such as Drossel v. Director of Revenue, No. 05-1488 RV (Nov. 30, 2005), and Piskorski v. Director of Revenue, No. 02-0344 RV (July 18, 2002).  

The Caneers argue that there is no practical distinction between the Trust and themselves.  However, there is a legal distinction.  The Caneers have evidently chosen the Trust as a mechanism by which they gain certain advantages.  While they enjoy the legal benefits of the Trust, the law does not afford them the benefits of the tax credit in this instance.  
Summary


We grant the Director’s motion for summary determination and find that because the  Trust was the owner of the 2005 Lincoln and the Caneers claimed a replacement based on the sale of their own vehicle, the Caneers are not entitled to a refund of sales tax paid on the 2005 Lincoln.  We cancel the hearing.    


SO ORDERED on February 8, 2006.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�If we could consider the attachment, the check designates that it was paid from a “Farm Account” with Caneer’s name on it.  





PAGE  
4

