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Administrative Hearing Commission
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STATE BOARD OF NURSING,
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)




)


vs.

)

No. 09-0216 BN



)

BARBARA CANCILA,
)




)



Respondent.
)

DECISION


Barbara Cancila is subject to discipline because her name was placed on the Department of Health and Senior Services’ (“the Department”) Employment Disqualification List (“EDL”).
Procedure


On February 10, 2009, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Cancila.  On May 23, 2009, Cancila was personally served with a copy of the complaint and our notice of complaint/notice of hearing.  On October 27, 2009, the Board filed a motion for summary decision.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) Cancila does not dispute and (b) entitle the Board to a favorable decision. 


The Board cites the request for admissions that was served on Cancila on September 14, 2009.  Cancila did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further 
proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting  pro se. 
  Section 536.073, RSMo 2000, and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Cancila until November 19, 2009, to respond to the motion, but she did not respond.  Therefore, the following facts are undisputed.
Findings of Fact

1. Cancila is licensed by the Board as a licensed practical nurse (“LPN”).  Cancila’s nursing license was current and active at all relevant times.
2. At all relevant times, Cancila was employed as an LPN at Abbey Care Center (“the Center”) in St Louis, Missouri.
3. From January 29, 2001, through February 8, 2006, Cancila was employed as a nurse at the Westchester House (“the House”) in Chesterfield, Missouri.
4. On February 9, 2006, Cancila was involved in a head-on collision on Highway 40 at Timberlake Manor.  Officer Chris Moore from the Town & Country Police Department was first on the scene.
5. Officer Moore observed Cancila to be impaired and administered a breathalyzer test to Cancila.  Cancila failed the breathalyzer test.
6. Officer Moore secured Cancila in his patrol car and conducted a search of Cancila’s car.  Officer Moore found a half empty 5 mg. vial of prochlorperzine (generic for Compazine) and a syringe.  The syringe was labeled the property of the House.
7. Cancila misappropriated the prochlorperzine and the syringe from the House for her personal consumption.
8. Compazine and its generic counterparts are controlled substances.
9. On February 13, 2007, Cancila was placed on the Department’s EDL for violations related to misappropriation of a resident’s property.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Cancila has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *
(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]

Although the Board appears to argue other causes for discipline in its motion for summary decision, this is the only law cited in the complaint.  We can find cause for discipline only on the law cited in the complaint.


Cancila admitted that her name was placed on the Department’s EDL.  This is cause for discipline under § 335.066.2(15).
Summary


We grant the motion for summary decision and cancel the hearing.

SO ORDERED on January 8, 2010.



________________________________



JOHN J. KOPP



Commissioner
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