Before the

Administrative Hearing Commission

State of Missouri

SEAN CALLAHAN,
)



)



Petitioner,
)




)


vs.

)

No. 06-1025 PO




)

DIRECTOR OF PUBLIC SAFETY, 
)




)



Respondent.
)

DECISION


The Director of Public Safety (“the Director”) has cause to deny, or grant subject to probation, the application of Sean Callahan to enter a peace officer training program because, ten years ago, Callahan committed a criminal offense.  

Procedure


On July 11, 2006, Callahan filed a complaint appealing the July 7, 2006, decision of the Director denying his application for entrance into a peace officer training academy.  We convened a hearing on August 16, 2006.  Callahan represented himself.  Assistant Attorney General Ted Bruce represented the Director.  

Findings of Fact


1.  From fall 1995 through spring 1996, Callahan worked at a liquor store in Longmont, Colorado.  He also worked another job “to make ends meet,” but that business closed in 
December 1995.  Callahan began taking money from the cash register at the liquor store in order to buy food.  He took “$5 here and $20 there.”
  He kept track of how much he took.  By March 1996, he had taken $250.  


2.  Callahan’s employer discovered that he was taking money from the cash register, and Callahan was arrested for larceny.  

3.  Callahan pled guilty in municipal court to misdemeanor larceny.  He was required to make restitution, take a “theft class,” and perform 40 hours of community service.  Callahan made restitution and completed the class and community service.  The court records are no longer available because the offense was more than seven years ago.  

4.  Since 2004, Callahan has worked as a dispatcher for the City of Lake Ozark Police Department.  Callahan has maintained an exemplary work record, and his colleagues strongly support his application to become a police officer.  Callahan has also been entrusted with handling hundreds of dollars in his job at a night club.  Callahan has been forthcoming about the Colorado incident and has had no recurrences of such behavior.  

5.  On March 7, 2006, Callahan completed a “Missouri Peace Officer License Legal Questionnaire,” and disclosed the Colorado incident. 

6.  On July 7, 2006, the Director denied Callahan’s application for entry into the academy.   

Conclusions of Law


We have jurisdiction to hear Callahan’s petition.  Section 590.100.3.
  Callahan has the burden to prove that he is entitled to be admitted into the academy.  Section 621.120, RSMo 2000.  
Because Callahan filed the petition, the Director’s answer provides notice of the facts and law at issue.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984). 

Section 590.100.3 provides:  

Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the administrative hearing commission, which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and conclusions of law on the matter.  The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section. . . .

Section 590.100.1 provides:
The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.
The answer cites the cause at § 590.080.1(2), which allows denial if Callahan:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

(Emphasis added.)  Because the court records are not available, we do not know what statute or ordinance Callahan pled guilty to violating.  The Director may find cause for denial if the elements of any criminal offense are met, even if it is not the same offense to which the applicant pled guilty.  The Director argues that Callahan committed the crime of stealing.  The Director cites § 570.030.1, RSMo 2000:  

A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.  

Callahan has been completely forthcoming throughout the entire application process, and he does not dispute that he committed a criminal offense.  Therefore, the Director has cause to deny his application under §§ 590.100.1 and 590.080.1(2).  

Under § 590.100.3, this Commission does not have the discretion to consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the Director to determine whether to deny the application when cause exists under § 590.100.1.  In other words, when the Director asserts cause to deny the application on grounds that the applicant has committed a criminal offense, the statute allows us only to consider whether the applicant in fact committed the offense.  We have no other function.  Therefore, under § 590.100.3, we can do nothing but conclude that the Director has cause to deny Callahan’s application for committing a criminal offense.  
However, § 590.100.4 provides:

Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application. . . .

Callahan will have another chance to plead his case at such a hearing.  Section 590.100.1 states that the Director shall “have cause to deny any application” for any of the grounds for discipline set forth in § 590.080.1 (emphasis added).  This appears to allow the Director some degree of discretion, rather than mandating that the Director deny the application.     


Section 590.100.1 gives the Director the discretion to grant his application subject to probation, but does not give that discretion to this Commission.  Therefore, Callahan may raise that issue with the Director. 

Summary

We find that the Director has cause to deny Callahan’s application to attend a basic training course.   

SO ORDERED on August 24, 2006.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Resp. Ex. A.  


	�Statutory references are to the 2005 Supplement to the Revised Statutes of Missouri, unless otherwise noted.  
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