Before the

Administrative Hearing Commission

State of Missouri

CABLE & WIRELESS USA, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 06-0302 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny the claim for refund (“the claim”) filed by Cable & Wireless USA, Inc., (“Cable”) because Cable filed the claim with the Director of Revenue (“the Director”) too late.  
Procedure


Cable filed its complaint appealing the Director’s denial of the claim on March 13, 2006.  On June 19, 2006, the Director filed a motion to dismiss (“the motion”).  The motion includes matters outside the record, and seeks a determination on the merits of the complaint,
 so we treat it as a motion for summary determination.
  Upon such a motion, we may decide the complaint without a hearing if the Director establishes facts that entitle her to a favorable decision and 
Cable raises no genuine dispute as to such facts.
  We gave Cable until July 7, 2006, to respond to the motion, but it did not respond.  Therefore, the following facts, as established by Cable’s complaint and the director’s affidavits, are undisputed.  
Findings of Fact

1. Between some date in October 2001 and December 5, 2001, Cable remitted $62,945 in seller’s use tax for the month of October 2001 (“the tax”) to the Director.  
2. On December 8, 2003, Cable filed a petition for relief under Chapter 11 of the United States Bankruptcy Code.  
3. Cable filed the claim on December 7, 2005, with the Director.  The claim argued that Cable overpaid $60,863.40 in use tax on the following grounds:

Accrued use tax on a nontaxable transaction.  Missouri does not tax indefeasible rights of use.

The Director denied the claim on January 26, 2006, because Cable filed it more than three years after the alleged overpayment.  
Conclusions of Law

We have jurisdiction to decide Cable’s complaint.
  We decide the complaint by making the decision that was before the Director.
  That decision is whether to refund the tax.  Cable has the burden of proof on that issue.
  Therefore, the Director prevails on the motion by negating an 
element of the claim.
  We give Cable the benefit of any reasonable inference supported by the record.
  
I.  Grounds

The Director cites the standard for filing a claim:

Every claim for refund must be in writing and signed by the applicant, and must state the specific grounds upon which the claim is founded.[
] 
By that standard, the Director argues, the claim inadequately stated its grounds when it stated: 

Accrued use tax on a nontaxable transaction.  Missouri does not tax indefeasible rights of use.

We disagree.  That language plainly claims an exclusion from use tax.  Nothing would have prevented Cable from further developing its exclusion theory before the Director, if the Director had not denied the claim on other grounds, namely untimely filing.
  
II.  Time
The Director argues that Cable filed the claim too late under § 144.190.2:

If any tax . . . has been . . . erroneously or illegally collected, or . . . . computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the [use tax], and the balance, with interest . . . , shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment. 

(Emphasis added.)  Under that statute, the claim was due in November 2004.  

But before that time expired, Cable filed its petition in bankruptcy, so bankruptcy law extended the three-year deadline under 11 USC § 108, which extends certain deadlines for the recovery of assets:
  
(a) If applicable nonbankruptcy law . . . fixes a period within which the debtor may commence an action, . . . the trustee may only commence such action before—
(1) the end of such period . . . ; or

(2) two years after the order for relief.

(b) Except as provided in subsection (a) of this section, if applicable nonbankruptcy law . . . fixes a period within which the debtor . . .  may file any pleading, demand, notice, or proof of claim or loss, cure a default, or perform any other similar act, . . . the trustee may only file, cure, or perform, as the case may be before [:]
(1) the end of such period . . . ; or


(2) 60 days after the order for relief.
 

The date of the order for relief is the date that Cable filed its petition for relief in bankruptcy.
  
That statute provides three possible deadlines for filing the claim:
· the end of the non-bankruptcy period [11 USC § 108(a)(1) and (b)(1)]; or

· 60 days after the order for relief [11 USC § 108 (b)(1)]; or
· two years after the order for relief  [11 USC § 108(a)(2)].
The end of the non-bankruptcy period is the deadline if it is later than whichever one of the other two applies.  The deadline thus depends on both the date of the order for relief and the date that the non-bankruptcy period ended.  

Neither date is subject to a genuine factual dispute.  The date of the order for relief is fixed as a date certain by the pleadings.  The end of the non-bankruptcy period is fixed within a span circumscribed as follows:  
· Cable alleges that the date of overpayment was some date in October 2001, but offers no supporting evidence.  
· The Director alleges that the date of overpayment was some date in November 2001 and offers true and accurate copies of the
· check dated November 12, 2001; and the 
· return signed by Cable’s agent on November 16, 2001.  
· We note that the return is marked 2001332, which is the Julian date for 
December 5, 2001.  
It is therefore undisputed that the date of overpayment was between October 2001 and December 5, 2001.  
To give Cable the benefit of any reasonable inference supported by the record,
 we use the possible non-bankruptcy period that most favors Cable.  The most generous deadline possible starts with the latest date of overpayment possible, which is December 5, 2001.  Therefore, we calculate the periods for filing the claim as follows.  
The most generous start dates are:

	The date of
	Under
	Not Later Than

	overpayment
	§ 144.190.2
	December 5, 2001

	order for relief
	11 USC § 301
	December 8, 2003


The most generous end dates are as follows:  
	Cable had until
	which ended on
	to perform this act
	Under

	order for relief + 60 days
	February 6, 2003
	file any pleading, demand, notice, or proof of claim or loss, cure a default, or perform any other similar act

	11 USC 
§ 108(b)2

	end of non-bankruptcy period, which was the date of overpayment + 3 years
	December 5, 2004
	file any pleading, demand, notice, or proof of claim or loss, cure a default, or perform any other similar act; 
or 
commence an action

	11 USC 
§ 108(a)(1), 11 USC § 108 (b)(1), & 
§ 144.190.2

	order for relief + 2 years

	December 8, 2005
	commence an action

	11 USC 
§ 108(a)(2)


Thus, the claim’s filing on December 7, 2005, was timely only under 11 USC § 108(a), which applies only to the “commence[ment of] an action[.]” 

The Director argues that filing the claim did not “commence an action” under 1 USC 
§ 108(a).  We agree with the Director because to commence “an action” under 11 USC §108(a) means to file a lawsuit in court.    

Section 108(a) determines the time within which a trustee may “commence an action.”  An “action” ordinarily means a lawsuit brought in a court. . . .  [W]hen federal law requires a taxpayer to file an administrative request prior to filing a lawsuit in a federal court, the administrative request is not the commencement of an action for the purposes of section 108(a) because the filing of the request is not the commencement of a lawsuit in a court.  Thus, the time to file such an administrative request is governed by section 108(b).[
]
Cable’s claim was not a lawsuit in a court under 11 U.S.C. § 108(a); it was an administrative request under 11 U.S.C. § 108(b).
  Therefore, Cable had until December 5, 2004, to file the claim.  
Cable missed that deadline when it filed the claim on December 7, 2005.  Cable’s claim depended on strict compliance with every procedure prescribed by statute, including timely filing of the refund claim under § 144.190.2.
  Cable did not comply with that statute, even as extended under 11 USC § 108.  Therefore, Cable is not entitled to a refund.  
Summary


We grant the motion and deny Cable’s claim.  We cancel the hearing.  


SO ORDERED on July 27, 2006.



________________________________



TERRY M. JARRETT


Commissioner
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	�Id.


	�Section 144.190.3, RSMo Supp. 2005.  


	�Dyno Nobel, Inc. v. Director of Revenue, 75 S.W.3d 240, 241-42 (Mo. banc 2002).  Section 144.190.3 also restricts Cable’s complaint to the grounds stated in the claim, but Cable’s complaint does not attempt any such expansion.  See Kansas City Royals Baseball Corp. v. Director of Revenue, 32 S.W.3d 560, 563 (Mo. banc 2000).


	�That statute applies if the debtor files for bankruptcy relief before the state deadline passes.  The Director agrees that Cable met that requirement.  


	�11 USC § 301.


	�854 S.W.2d at 376.


	�CGE Shattuck LLC v. Town of Jaffrey, 272 B.R. 514, 518-519 (Bankr. D.N.H. 2001) (citations omitted).


	�The Director argues that Cable “commence[d] an action” under 11 USC 108(a) by filing the complaint, but this Commission is also an agency of the executive branch.  Section 37.005.15.  We are not a court.  State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc, 1982).  


	�B & D Investment Co. v. Schneider, 646 S.W.2d 759, 762 (Mo. banc 1983).
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