Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 00-2230 PO




)

MICHAEL R. BUTLER,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On August 25, 2001, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline the peace officer certificate of Michael R. Butler for alleged sexual contact with minors.  We convened a hearing on the complaint on March 19, 2001.  Da-Niel A. Cunningham represented the Director.  Joseph I. Murphy represented Butler.  At the hearing, the Director entered into evidence documents that are required by law to be closed.  We place those records under seal.  The parties filed no written argument.  Our reporter filed the transcript on March 28, 2001.  

Findings of Fact

1. Butler holds peace officer Certificate No. ###-##-####.  At all relevant times, that certificate was current and active.  At all relevant times, Butler was employed as a peace officer by the Webster Groves Police Department.  

2. On February 28, 2000, the St. Louis County City Circuit Attorney nolle prossed criminal charges against Butler in the St. Louis City Circuit Court based on sexual contact with a minor.  State v. Butler, No. 991-2386.  

3. On May 5, 2000, a jury in the St. Louis City Circuit Court acquitted Butler of criminal charges based on sexual contact with a minor.  State v. Butler, No. 001-738.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 590.135.2.
  

The Director argues that Butler is subject to discipline under section 590.135.2(6), which allows discipline for:

(6) Gross misconduct indicating an inability to function as a peace officer.  

Manifestly, sexual contact with a minor is gross misconduct indicating an inability to function as a peace officer.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Id. at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).

The Director has the burden of proving that Butler has committed the conduct with which he was charged.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director argues that, unlike a criminal proceeding, his burden is only a 

preponderance of the evidence.  We agree.  State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000). 

However, the Director’s only evidence as to the conduct is parts of the record in criminal cases, one resulting in a nolle prosequi, and one in an acquittal.  Section 610.105 provides:


If the person arrested is charged but the case is subsequently nolle prossed, dismissed, or the accused is found not guilty or imposition of sentence is suspended in the court in which the action is prosecuted, official records pertaining to the case shall thereafter be closed records when such case is finally terminated except that the disposition portion of the record may be accessed and except as provided in section 610.120. . . .

Section 610.120.1 provides:

Records required to be closed shall not be destroyed; they shall be inaccessible to the general public and to all persons other than the defendant[.]

Because Butler – the defendant – did not object to the offer of parts of his criminal records, we admitted them into evidence.  The documents include part of the trial transcript setting forth the testimony of two witnesses to the alleged conduct.  The Director presented no other evidence and no live testimony.  We do not find the Director’s evidence persuasive.  Butler took the stand and testified.  He denied the conduct.  

The Director did not carry his burden of proving that Butler had sexual contact with a minor.

Summary


The Director has not shown that Butler is subject to discipline under section 590.135.2(6).  


SO ORDERED on April 13, 2001.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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