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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On February 2, 2001, George R. Burton filed a petition appealing the Director of Revenue’s final decision assessing Burton 1999 income tax, additions, and interest.  Burton argues that he is not liable for income tax for a variety of reasons, including the Director’s failure to recite certain regulations.  We convened a hearing on the petition on May 10, 2001.  Burton presented his own case.  Associate Counsel Joyce Hainen represented the Director.  The last written argument was filed on October 16, 2001.    

Findings of Fact

1. In 1999, Burton resided in Missouri.  He received wages for his services as a laborer from two employers.  He received $14,747.22 from Scherer Truck Equipment and $9,007.95 from American Midwest Manufacturing.  

2. Burton filed a Missouri income tax return showing $0 income, $533 in tax withheld, $0 tax due, and a $533 refund due.  

3. The Director determined that Burton owed $325 in 1999 income tax, with interest and additions, by notice of adjustment dated August 2, 2000, and notice of deficiency dated September 13, 2000.  Burton filed a protest, which the Director denied by final decision dated January 3, 2001.  

Conclusions of Law

We have jurisdiction to hear Burton’s petition.  Section 621.050.1.  Burton has the burden of proving that he is not liable for the tax assessed.  Section 621.050.2.  We decide whether Burton owes tax and, if so, how much.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

Burton argues that the Director made procedural errors in determining his tax liability.  We do not examine the Director’s procedure because we have no power to run her office.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  How the Director went through her processes does not determine whether Burton owes tax and, if so, how much.
  

The purpose of the hearing was for Burton to present the facts that determine his tax liability under the law.  We apply the law to those facts and decide whether Burton owes tax and, if so, how much.  Geriatric Nursing Facility, Inc. v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  

I.  Income Tax Liability and Interest 


Section 143.011 imposes an income tax upon the taxable income of Missouri residents.  Burton was a Missouri resident in 1999.  Section 143.111 provides that Burton’s Missouri taxable income is his Missouri adjusted gross income less certain deductions.  Section 143.121 provides that his Missouri adjusted gross income is his federal adjusted gross income of $23,755.  Section 143.131 provides that Burton may deduct the Missouri standard deduction, which is his federal standard deduction of $3,600, from Missouri taxable income.  Section 143.151 provides that Burton may deduct $2,100 as a personal exemption.  Section 143.171.2 provides that Burton may deduct his federal income tax liability, but he claimed that amount as $0 on his federal return.  That leaves Burton with a Missouri taxable income of $18,055.  Section 143.011 provides that the tax on that amount is $858.  Crediting the $533 in Missouri income tax withheld leaves an underpayment of $325 in 1999 income tax due.  

Burton objected to the Director’s business records affidavit, which authenticates the records that supply those amounts, on the grounds that the records attested to are not his records, that they are not all of the records in the Director’s possession, and that the affiant had no first-hand knowledge of the matters in the documents.  Burton cites no authority for his objections.  Section 490.692.1 provides:

1.  Any records or copies of records reproduced in the ordinary course of business by any photographic, photostatic, microfilm, microcard, miniature photographic, optical disk imaging, or other process which accurately reproduces or forms a durable medium for so reproducing the original that would be admissible under sections 490.660 to 490.690 shall be admissible as a business record, subject to other substantive or procedural objections, in any court in this state upon the affidavit of the person who would otherwise provide the prerequisites of sections 490.660 to 490.690, that the records attached to the affidavit were kept as required by section 490.680.  

Section 490.680 provides:  


A record of an act, condition or event, shall, insofar as relevant, be competent evidence if the custodian or other qualified witness testifies to its identity and the mode of its preparation, and if it was made in the regular course of business, at or near the time of the act, condition or event, and if, in the opinion of the court, the sources of information, method and time of preparation were such as to justify its admission.

In her affidavit, the employee attested to all that is necessary for the documents to be admitted into evidence under the business records affidavit statute.  


Burton has not shown that his liability is any different than what the Director assessed.  Therefore, we conclude that he is liable for $325 in 1999 income tax.  Section 143.731 imposes interest on the underpayment from the date it was due until the date it is paid.

II.  Additions to Tax


The Director assessed additions to tax under section 143.751.1, which provides:  


If any part of a deficiency is due to negligence or intentional disregard of rules and regulations (but without intent to defraud) there shall be added to the tax an amount equal to five percent of the deficiency.  The director shall apprise the taxpayer of the factual basis for the finding of negligence, or the specific rules or regulations disregarded, at the time the director issues a proposed assessment.  Rules and regulations which have been determined to be inconsistent with the laws of this state, by either the courts of this state or the administrative hearing commission, may not be cited as the basis for an addition to tax under this section.

(Emphasis added.)  A reasonable theory shows the absence of willful neglect.  See Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539 (Mo. banc 1994).  

Burton's theories are not reasonable.  Burton raises many arguments protesting the income tax systems of Missouri and of the United States; all are familiar to us, and none has any merit.  For example, Burton argues that the amounts of money he received from his employer are 

not wages and are not income subject to tax.  The courts have repeatedly held that wages, such as the amounts received by Burton, are taxable income.  Denison v. C.I.R., 751 F.2d 241, 242 (8th Cir. 1984), cert. denied, 471 U.S. 1069 (1985).  

The United States Court of Appeals dealt with each of Burton’s arguments in May v. C.I.R., 752 F.2d 1301, (8th Cir. 1985).  In that case, the petition to the tax court:

asserted, inter alia, that he is not subject to federal income tax because the Internal Revenue Code contains no definition of “income”; that his income for these years was derived solely from wages which is neither “gain” nor “profit” subject to the federal income tax; that the filing of a tax return is voluntary and he did not “volunteer to self-assess himself” for the years in question; and that the Commissioner violated the Privacy Act of 1974, 5 U.S.C. § 552a (1982), an act of fraud which vitiates his obligation to comply with any act. 

Id. at 1302-03.  The tax court dismissed that petition because it was merely:  

comprised of various tax protestations which have been repeatedly and soundly rejected, [and] the petition was frivolous and had been instituted primarily to delay the payment of taxes. 

Id. at 1303.  The court of appeals affirmed the tax court’s dismissal, stating:

the complaint merely contains conclusory assertions attacking the constitutionality of the Internal Revenue Code and its applicability to the taxpayer.  Tax protest cases like this one raise no genuine controversy; the underlying legal issues have long been settled. See, e.g., Abrams, 82 T.C. at 406-07 (citing cases rejecting similar arguments).

Id. at 1304 (footnote omitted).  The court stated that such cases are:   

commenced without any legal justification but solely for the purpose of protesting the Federal tax laws.  This Court has before it a large number of cases which deserve careful consideration as speedily as possible, and cases of this sort needlessly disrupt our consideration of those genuine controversies.  Moreover, by filing cases of this type, the protestors add to the caseload of the Court, which has reached a record size, and such cases increase the expenses of conducting this Court and the operations of the IRS, which expenses must eventually be borne by all of us.  Many citizens may dislike paying their fair share of taxes; everyone feels 

that he or she needs the money more than the Government.  On the other hand, as Justice Oliver Wendell Holmes so eloquently stated: “Taxes are what we pay for civilized society.”  Compania de Tabacos [sic] v. Collector, 275 U.S. 87, 100 [48 S.Ct. 100, 105, 72 L.Ed. 177] (1927). 

May, 752 F.2d at 1305.  The court of appeals also affirmed the tax court’s award of monetary sanctions against May for filing a frivolous appeal solely to delay the payment of tax.  

Similarly, Burton’s general references to “the Tax Act of 1909” and other superceded authorities are utterly disingenuous.  His reliance on arguments that have been repeatedly and firmly rejected by the courts proves his intent to obstruct collection of the tax lawfully due.  Therefore, Burton is guilty of willful neglect and is liable for additions to tax.  

We conclude that Burton is liable for $16.25 in additions to tax.  

Summary


We conclude that Burton is liable for 1999 income tax in the amount of $325, with interest until paid, and for $16.25 in additions to tax.  


SO ORDERED on December 3, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�The Director had no duty to set forth at the hearing which regulations authorized her to process Burton’s tax assessment.  Hence, the refrain that punctuates Burton’s written argument – that the Director’s witness did not testify about such authority – is not meritorious.  
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