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State of Missouri
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)




)


vs.

)

No. 08-2038 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Relaina D. Burns, f/k/a Relaina D. Porter, is not entitled to a refund of 2004 Missouri income tax.  The refund claim is barred by § 143.801.

Procedure


Burns filed a complaint on December 5, 2008, challenging the Director of Revenue’s (“the Director”) final decision denying her claim for a refund of 2004 Missouri income tax.   

This Commission convened a hearing on the complaint on April 30, 2009.  Burns represented herself.  Legal Counsel Maria A. Sanders represented the Director.  

Findings of Fact


1.  Burns was married on March 19, 2005, and changed her surname from Porter to Burns.  

2.  Burns mailed her 2004 Missouri income tax return to the Director on October 3, 2005, under the name of Relaina D. Porter.  Burns did not obtain an extension of time to file.  Burns reported Missouri income tax of $1,318, withholdings of $2,071, and estimated tax payments of $572.  Burns claimed a refund of $1,325.

3.  The Director applied $681.17 to Burns’ balance due for 1999 and refunded $71.83 in 2004 tax to her on October 18, 2005.
  

4.  On July 29, 2008, Burns mailed an amended 2004 Missouri income tax return to the Director, again under the name of Relaina D. Porter, reporting Missouri income tax of $550 and claiming a refund of $2,093 ($2,643 in payments minus $550).  


5.  On September 17, 2008, the Director sent Burns a notice of proposed changes.
  The notice indicates that the estimated tax payments were reduced to zero, her previous refund was $753, and her claim for an additional refund was denied because it was not timely.  


6.  On October 31, 2008, the Director issued a final decision denying the refund claim.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Burns has the burden to prove that she is entitled to a refund.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

A refund is a limited waiver of sovereign immunity and is not allowed unless expressly permitted by statute.
  “When a state consents to be sued, it may be proceeded against only in the manner and to the extent provided by the statute; and the state may prescribe the procedure to be followed and such other terms and conditions as it sees fit.”
  Section 143.801 provides: 

1.  A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no return was filed by the taxpayer, within two years from the time the tax was paid.  No credit or refund shall be allowed or made after the expiration of the period of limitation prescribed in this subsection for the filing of a claim for credit or refund, unless a claim for credit or refund is filed by the taxpayer within such period. 

2.  If the claim is filed by the taxpayer during the three-year period prescribed in subsection 1, the amount of the credit or refund shall not exceed the portion of the tax paid within the three years immediately preceding the filing of the claim plus the period of any extension of time for filing the return.  If the claim is not filed within such three-year period, but is filed within the two-year period, the amount of the credit or refund shall not exceed the portion of the tax paid during the two years immediately preceding the filing of the claim.  If no claim is filed, the credit or refund shall not exceed the amount which would be allowable under either of the preceding sentences, as the case may be, if a claim was filed on the date the credit or refund is allowed.  


Burns argues that she mailed an amended return in February 2008 and that the Director must have lost the return.  While we do not doubt Burns’ credibility, Burns presented no proof of mailing.  State and federal tax cases have held that only evidence of registered or certified mailing can prove that the IRS or the Director received the return by mail, and that it is insufficient for the taxpayer to testify only that the document was sent by regular mail.
  Burns 
acknowledged that she had no mailing receipts showing that the Director received an amended return in February 2008.  Filing is established by actual delivery of a document to the proper government office, not just by being deposited in the mail.


Burns’ original 2004 Missouri income tax return was due on April 15, 2005.
  Burns mailed the original return on October 3, 2005, and did not obtain an extension of time to file.  The Director argues that the three-year limitation period runs from the due date, April 15, 2005.  In Hamacher v. Director of Revenue,
 the taxpayers filed their 1985 Missouri income tax return on April 4, 1986.  For purposes of § 143.801.1, the court regarded the return as filed on April 15 so that the taxpayer would not be penalized for early filing.  Hamacher did not address a late-filed return.


Even if Burns’ amended return was filed within three years after the original return, 
§ 143.801.2 limits the refund to “the portion of the tax paid within the three years immediately preceding the filing of the claim plus the period of any extension of time for filing the return.”  Burns did not obtain an extension of time for filing her original 2004 return.  Burns paid the 2004 Missouri income tax in withholdings that were paid during the 2004 calendar year.  Burns also claimed that she made estimated tax payments, but the Director concluded that she had not.  Burns presented no evidence that she made any tax payments for 2004 within three years before filing the amended return, which she mailed to the Director on July 29, 2008.
    


This Commission must apply the law as written.  Neither this Commission nor the Director has the authority to change the law.
  We must deny the refund claim because no provision of law authorizes it.         
Summary


We deny Burns’ claim for a refund of 2004 Missouri income tax.  

SO ORDERED on October 8, 2009.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to RSMo 2000, unless otherwise noted.  


	�The Director’s final decision inaccurately states that Burns requested a refund of $753 on the original return.  In written argument, the Director states that the Director reduced Burns’ estimated tax payments to zero.  As there are no other notices in the record besides the final decision, there is nothing in the record supporting that assertion as to the adjustments to the original return.  


	�The notice is not in the record, but is summarized in the final decision.  


	�Section 621.050.1.    


	�Sections 136.300.1 and 621.050.2.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�Community Fed. Sav. & Loan Ass’n v. Director of Revenue, 796 S.W.2d 883, 885 (Mo. banc 1990).  


�State ex rel. Brady Motorfrate, Inc. v. State Tax Comm’n, 517 S.W.2d 133, 137 (Mo. 1974).  


	�Deutsch v. Commissioner, 599 F.2d 44 (2nd Cir. 1979); Andrews v. Director of Revenue, No. 00-2181 RI (Mo. AHC Jan. 9, 2002). 


	�Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).  


	�Section 143.511.  


	�779 S.W.2d 565 (Mo. banc 1989). 


	�There is no evidence in the record as to when the amended return was received and thus filed.  


	�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).
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