Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF BURLINGTON
)

NORTHERN & SANTA FE RAILWAY
)

COMPANY AND KANSAS CITY 
)

TERMINAL RAILWAY TO CLOSE
)

No. 02-1122 RR

RAILROAD CROSSING AT 12TH STREET 
)

IN KANSAS CITY, MISSOURI
)

(USDOT #334 258 R) RS-02-217
)

DECISION AND ORDER


We deny the application of the Applicants Burlington Northern & Santa Fe Railway Company (BNSF) and the Kansas City Terminal Railway (KCT) to close the crossing at 12th Street and Santa Fe (12th Street crossing) in Kansas City (the City), Missouri, US DOT #334 258 R.

Procedure


On April 2, 2002, Applicants filed an application with the Missouri Division of Motor Carrier and Railroad Safety (the Division) requesting an order to permanently close the 12th Street crossing.  In the notice of application and order, dated April 4, 2002, the Division designated the City and the Division’s Staff as parties to this proceeding and directed each party to respond to the application by April 24, 2002.


On April 24, 2002, the City filed an answer to the application and a counter application to terminate the temporary closure of the railroad crossing.  On April 24, 2002, the Division Staff filed a response, waiver of hearing, and suggestion to add party.  The Staff took no position regarding the closure, but noted that the United Transportation Union (UTU) opposed the 

application and should be added as a party.  On May 1, 2002, Applicants filed a reply to the City’s answer and application.  On May 17, 2002, the UTU filed an answer to the application and a counter application to terminate the temporary closure.


By order dated May 31, 2002, the Division’s ALJ set the hearing for June 14, 2002, and by order dated June 10, 2002, the hearing was reset for August 14, 2002.  On June 3, 2002, Applicants filed a reply to UTU’s answer and application.  On June 19, 2002, the City requested a continuance of the hearing.  On June 21, 2002, Applicants filed a motion to file an amended application, which was granted by order dated July 11, 2002.


Effective July 11, 2002, § 389.610.9,
 abolished the Division and transferred jurisdiction of this case to the Administrative Hearing Commission (the AHC).  Former powers and duties of the Division were legislatively transferred at that time to the Missouri Highway and Transportation Commission (the MHTC), which acts through the Department of Transportation.


On July 15, 2002, the Kansas City Southern Railway Company (KCS) filed a motion for leave to appear and answer Applicants’ application.  By order dated July 18, 2002, we granted the motion and deemed the answer filed.  By order dated July 18, 2002, we granted the motion for continuance of hearing and rescheduled the hearing for October 7, 2002.


On July 22, 2002, UTU filed an answer to the amended application and also filed a counter application to terminate the temporary closure of the crossing.  On July 24, 2002, the City filed an answer to the amended application and also filed a counter application to terminate the temporary closure of the crossing.  On July 26, 2002, Applicants filed replies to both UTU’s and the City’s counter applications.


On August 15, 2002, the Nigro Family Partnership, L.P. (Nigro) filed a motion for leave to appear and answer the application.  The answer included a counter application to terminate the 

temporary closure of the railroad crossing.  On August 21, 2002, Applicants filed a motion for order allowing the crossing to remain closed pending a decision from the AHC.  On August 22, 2002, the City filed a response; on August 29, 2002, KCS filed a response; on September 3, 2002, UTU filed a response; and on September 9, 2002, Nigro filed a response.  All objected 

to the motion.  On September 11, 2002, the Department filed a response.  By order dated 

September 13, 2002, we denied the motion to allow the crossing to remain closed.


On September 30, 2002, Nigro filed a motion to transfer the hearing to Kansas City, which we granted by order dated October 1, 2002.  On September 30, 2002, Applicants and the City filed a stipulation stating that the City would maintain a neutral position and would not oppose the closure, but stated that the “City reserves the right to participate in the pending action in all other respects to protect its interests and the interests of the public.”


On October 3, 2002, Applicants filed a motion to reconsider our order denying the motion to allow the crossing to remain closed pending our decision.  By order dated October 4, 2002, we reconsidered our order and granted the motion.  On October 4, 2002, Applicants filed a motion to file a second amended application to permanently close the railroad crossing.


We held the hearing on October 7, 8, and 29, 2002.  Paul K. Day and Dale Smith, with Lathrop & Gage, LC, represented Applicants.  John Roe and Colin Stoner, with Sherwin L. Epstein & Associates, represented Nigro.  Joel Kidwell, Legal Counsel, represented the MHTC.  Thomas J. Healey, Assistant General Counsel, and Keith E. Broll, with Thompson Coburn, represented KCS.  Jeffrey L. Hess, Assistant City Attorney, represented the City.  Jason R. Keck, with Hubbell, Sawyer, Peak, O’Neal & Napier, represented UTU. 


On October 28, 2002, UTU filed a notice of intent not to appear at the last day of hearing.  UTU and Applicants had reached an agreement by which UTU agreed to remain neutral and not oppose permanent closure in return for provisions in a settlement agreement signed by both 

parties.  On December 23, 2002, KCS filed a stipulation agreeing to maintain a neutral position and not oppose permanent closure in return for provisions in a settlement agreement.  The case was ready for our decision on January 24, 2003, when the last brief was filed.

Findings of Fact
1. The 12th Street crossing is located at 12th Street and Santa Fe in the West Bottoms under the 12th Street Viaduct in Kansas City, Jackson County, Missouri (US DOT #334 258 R).

2. BNSF owns and operates the 12th Street crossing.  KCT leases the crossing, is responsible for maintenance, and operates over the tracks.  The City is responsible for the public street at the crossing.

3. The 12th Street crossing consists of four main line tracks and a single yard track.  The crossing surface consisted of timber planks,
 and there are active warning flashing light signals and reflectorized crossbucks.  The signals at the crossing were installed in the late 1940s or early 1950s.
  12th Street is a two-lane, east/west, paved public street.

Temporary Closure of 12th Street Crossing

4. In May 2001, KCT asked Charles Mader, civil engineer with TranSystems, to evaluate the 12th Street crossing.  TranSystems Corporation has agreements with both KCT and BNSF, and Mader serves as chief engineer for KCT.  Mader found the following with regard to the 12th Street crossing:  (1) a broken rail, (2) drainage issues, (3) crossing surface in poor condition, and (4) general area a concern.
  Water was “ponding within the railroad ties.”
  The ballast was fouled, the track centers were only 15 feet, and the condition of the ties was not 

desirable for main line operation.  Serious track defects were the result of drainage problems and deferred maintenance.

5. After his study, Mader recommended that the crossing be taken out of service immediately to get the broken rail fixed and plan to do rehabilitation work.  Between May and July 2001, Applicants determined that the 12th Street crossing was a candidate for closure, but did not file an application for closure until April 2, 2002.  Instead, Applicants filed for a temporary permit for emergency repairs of the crossing.

6. In July 2001, before receiving a permit from the city,
 Applicants closed the public street at the crossing by placing concrete barriers on both sides of the crossing, put up “road closed” signs, and painted “road closed” on the barricades.  The barricades do not comply with all requirements in the Manual of Uniform Traffic Control Devices (MUTCD), and have never done so.
  These barriers prevent any vehicle traffic from using 12th Street at the crossing.

7. BNSF obtained temporary permits from the City to close the 12th Street crossing as follows:  from July 20, 2001, to September 30, 2001 (applicants’ ex. 53); from October 1, 2001, to December 29, 2001 (applicants’ ex . 54); from December 30, 2001, to June 27, 2002 (applicants’ ex. 55); from June 28, 2002, to September 27, 2002 (applicants’ ex. 56); and from September 28, 2002, to December 26, 2002 (Applicants’ Ex. 57).  Although the dates do not indicate lapse, at times the permits lapsed before they received another permit, but the crossing remained closed.

8. All temporary permits listed “Kansas City Railroad Crossing Repair” as the reason for closure.  During this period of repair, a section of 39 feet of rail was cut out and new rail was 

put in place on Track 80.
  In addition, Applicants have removed the railroad ties and timber from the closing, leaving only the rail lines.

9. Before completing the study and recommending temporary closure, Mader had been involved in studies looking for a place in the City area where Applicants could have 7,800 feet of track to hold a train – a staging area.  One possibility was a stretch of track that included the 12th Street crossing.  There are no other crossings along this stretch of track.  With the crossing open, Applicants would not be able to stop the trains because this act could block the crossing for extended periods of time.
   With the 12th Street crossing closed, Applicants have been able to stop trains.

Nigro Property

10. The Nigro Family Partnership (Nigro) owns the warehouse property in the West Bottoms at 1000 West 12th Street (Nigro property).  Victor Nigro is a semi-retired managing partner.  Members of the partnership are Mark Nigro, Pamela Nigro, and Brianne, Jamie, Nina and Victor Teevan.  These are Mr. Nigro’s children and grandchildren.  The Nigro  property was purchased in 1995 for $440,000, and Nigro made improvements costing between $150,000 to $200,000.  The value of the Nigro property is approximately $1,500,000.

11. The Nigro property is located in an industrial area of the City.  There is a one-story, 51,300-square-foot warehouse building (warehouse) on the property.  The warehouse is a masonry building, metal joisted, with a steel roof, dock-high doors
 and a drive-in facility.  The dock-high doors are on the west side of the building.  The interior is set up for office and 

warehouse use.  The office area is of good quality, and the warehouse area is functional as a storage facility.

12. To the south, between the warehouse and 12th Street, a parking area is paved with a hard surface.  On the west side of the warehouse, from the dock doors continuing west to the property line, a truck parking area is paved with a hard surface.  From the west side of the warehouse to the west property line, there is adequate room for multiple 18-wheel tractor trailer trucks to maneuver and back up to the dock doors.  

13. The warehouse has a tenant, Fortis Benefits Insurance Company (Fortis).  Fortis has occupied this building since the late 1980s or early 90s.  The current lease rental rate is $10,600 per month.

14. Fortis stores records at this location.
  Fortis delivers these records to and from its home office on 2323 Grand Avenue, Kansas City, Missouri, for its underwriters and customer service people.  Fortis has a regular schedule of delivery vehicles that travel four times a day from the warehouse to the Fortis downtown office.  Fortis is considered an active warehouse, in that files are transferred in and out of it, rather than a “dead storage” warehouse in which files are sent for long-term storage.

15. Fortis has 12 employees at the warehouse location.  When the 12th Street crossing was open, Fortis’ employees used it to gain access to the warehouse several times a day.  Fortis’ regular hours of business are 7:30 a.m. to 4:00 p.m., Monday through Friday.  The warehouse building is closed on weekends unless overtime is needed.

16. The following, including some 18-wheel tractor trailers, visit the warehouse on a regular basis:  Federal Express delivery, UPS, US postal service, Corporate Express, Vanguard Packaging, Medical Services, and furniture moving companies.

17. The 12th Street crossing was the primary access to the warehouse area.  While it has been closed, Fortis has experienced problems with customers and delivery trucks having to wait or return later because the only other access road is blocked at that crossing by trains.
  A Fortis employee complained to the railroad traffic towers on more than 20 occasions about train traffic at the Bluff Road crossing.
  Before the 12th Street crossing was closed, Fortis had not complained about the train traffic.  Closure of the 12th Street crossing has affected employee morale at Fortis because they are unable to get into and out of the building, especially during the times that the office is supposed to open and close.

18. Fortis has complained to Nigro about the 12th Street crossing closure.  Fortis did not complain to the City, but contacted the City and was informed that the closure was temporary.

19. Nigro contacted the City and believed that the City opposed permanent closure of the 12th Street crossing.
  A week before the hearing, Nigro learned that the City planned to take a neutral position on the application.

20. The current use of the Nigro property as a warehouse is the “highest and best use.”
  Access to property is one factor in determining the highest and best use.  

21. Closure of the 12th Street crossing would detrimentally impact the use of the Nigro property as a warehouse.  Reducing the number of access routes to a piece of property reduces the value of that property.

22. Closure of the 12th Street crossing would be an example of external obsolescence, which refers to factors beyond the owner’s control that happen in the neighborhood or in the surrounding area that have a detrimental impact upon property.

23. Nigro has property insurance on his warehouse.

24. Factors that an insurance company underwriter would consider before issuing a property insurance policy include distance to a responding fire department.  Classes of insurance are based on a city’s fire department response.

25. If the 12th Street crossing is closed, it is likely that at the time for renewal, Nigro’s current insurer will refuse to renew based on diminished access to the property.
  Nigro could be forced to seek a high-risk insurer, which usually limits coverage conditions and is more expensive.

26. Fortis has a lease with Nigro that ends April 30, 2003.  Fortis would like to renew the lease for at least five years, but at the time of the hearing, it was taking bids from other buildings.

27. Closure of the 12th Street crossing would substantially impact the fair market value and the rental value of Nigro’s property. 
  If Nigro loses the current tenant and the 12th Street 

crossing is closed permanently, the warehouse will be downgraded to a dead storage building.  The value of the Nigro property will be damaged by 20% to 50%, if it could even be sold.

Kansas City Southern Railway Property

28. KCS purchased the 12th Street yard in 1997.  The property is approximately seven acres.  Central Missouri Reload (CM Reload) has two transload facilities, one in conjunction with KCS at the 12th Street property.  A transload facility takes material that comes by rail car, unloads it onto trucks, and distributes it to customers.
  CM Reload transloads steel coils and cast iron pipe using tractor trailers usually equipped with 45- or 48-foot trailers.  CM Reload has two employees working at this location.

29. When CM Reload learned that the 12th Street crossing had been closed,
 an employee called the City and was told that the closure was temporary and for the purpose of upgrades.  CM Reload learned of the intent to permanently close the crossing three weeks before the hearing.

30. At the time of the hearing, CM Reload gained access to the property using Bluff Road.

Haunted Houses

31. On the west side of the 12th Street crossing, old warehouses are used every year as Halloween haunted houses.
  On the nights the haunted houses are open,
  Santa Fe Street from 

12th Street to Union Avenue is closed.  Closure of the 12th Street crossing creates traffic problems in that traffic must make a very sharp turn under the bridge.

Permanent Closure of 12th Street Crossing

32. Before closure, the number of trains that used the 12th Street crossing was 63.  The posted speed limit was 25 mph.  The average speed of trains at the 12th Street crossing was 10 mph.  There was one accident at the 12th Street crossing in 1988.  There were approximately 200 vehicles
 per day using the crossing.

33. When approaching the 12th Street crossing from the west, a driver must maneuver from outside the bridge piers to inside the piers.  A driver must look around the piers to see if there is additional traffic on Santa Fe Street, which runs parallel to the train tracks, and then get inside the columns of the 12th Street viaduct.

34. Along 12th Street, west of the crossing, there are narrow one-way streets.  Due to the industry in the area, trucks are often loading and unloading and can block traffic.  If the 12th Street crossing is blocked, a person traveling west must turn right at the crossing or right before the crossing and travel the wrong way on a one-way street.

35. The 12th Street viaduct, blockage of view for vehicles on Santa Fe Street, and utility poles and vegetation on both sides of the crossing present potential sight distance hazards.  Applicants did not contact anyone about removing the vegetation
 or moving the utility poles to increase visibility.

36. Drainage at the 12th Street crossing was inadequate and compounded by deferred maintenance; maintenance was the responsibility of Applicant KCT.  There is often standing water near the crossing, but the area has never been impassible due to water.
 

37. KCS has one building in its 12th Street yard, a trailer that was used as an office.  In August or September of 2002, a KCS employee, Glen Ebeling, visited the property and noted a slow water leak from the vicinity of the building.  When the water was shut off to the building, there was a decrease in water collected around the 12th Street crossing.

38. The 12th Street crossing would rank extremely low on the Department of Transportation’s exposure index.

Alternate Routes

A.  12th Street Viaduct

39. Whether or not the 12th Street crossing is closed, the general public can use the 12th Street viaduct, which has two levels carrying traffic above the 12th Street crossing.

40. The weight level on the second level of the 12th Street viaduct is posted as three tons.  On the top deck, the weight limit is 45 tons.

41. If traveling south on Beardsley Street, a driver can access the mid deck of the 12th Street viaduct, but this intersection has bad sight distance, and that level of the viaduct has a weight limit.  The sight distance at the Beardsley Road and middle deck of 12th Street viaduct 

intersection does not meet American Association of State Highway and Transportation Official (AASHTO) guidelines for intersection sight distance.

42. The three-ton weight limit makes this alternative unsuitable for heavy trucks.

B. Bluff Road

43. The Nigro warehouse and two railroad yards are the only entities that require access of the area under the viaduct.  If the 12th Street crossing remains closed, this traffic would need to use Bluff Road for access. 

44. Bluff Road goes through an underpass under a set of railroad tracks.  The Bluff Road crossing
 has two tracks.  The second set of tracks cross the road on the other side of a pillar, approximately 35 feet from the first set of tracks.  Piers for the 12th Street viaduct are on the east side of the tracks, the west side of the tracks, and in between the two tracks.

45. The Bluff Road crossing has crossbucks, which are passive warning devices.  Sight distance is more important when there are passive warning devices.  The 12th Street viaduct piers present a sight obstruction.  As a driver approaches westbound, a bridge pier blocks the sight distance to the north to the point that the driver cannot see what is coming until he or she is onto the tracks.
  Traveling down Bluff Road before the underpass, there is a retaining wall.  Ten to twelve feet up on the wall is a reflective yellow grade crossing warning sign.  Maximum operating speed for trains at the Bluff Road crossing is 10 mph.  The eastern track is a coal route track.  The average daily train count is five trains a day.  There was one accident at this crossing in 1991.  There was no personal injury, and the property damage was estimated at $100.

46. The Bluff Road crossing is approximately 100 feet to the east of the warehouse.  Traveling east after the crossing, one drives through a concrete tunnel approximately 40 feet in length.  In the tunnel, the road makes a sharp 90 degree turn to the north, and the driver is facing a concrete bridge pillar and a protection wall.  Trucks must use both lanes to negotiate the turn.  Drivers of vehicles coming from either direction cannot see other vehicles until mid-way into the turn.  The grade of the road after the turn is approximately 30 degrees.  Bluff Road intersects with Beardsley Road.  If the driver goes south, there is a “hairpin turn.”
  Sight distance at the turn is impaired by heavy vegetation.

47. At the time of the hearing, Applicants had recently cut the vegetation and cut into a hill to improve visibility.

48. There is almost no sight distance at the Bluff Street underpass because the sharp turn creates a “blind corner.”
  A blind corner poses risks to public safety because unless the drivers proceed very slowly and carefully, there is a potential for a head-on collision or right-angle collision.

49. Vehicles using the Bluff Road entryway to the Nigro property would not be crossing the tracks at grade, but would be going underneath them.  A truck with an overall length of 68.5 feet cannot stay in a single lane of traffic.  It would occupy the full area underneath the grade separation.
  KCS trucks are able to make the turn, but it is very difficult at times, and the trucks must go into the oncoming lane of traffic.

50. The base of Bluff Street where a driver would make the turn into the tunnel has been used as a collection dump for the years that Nigro owned the warehouse.  People dump such things as tires, roofing material, refrigerators and trash.

51. On one occasion, Mr. Nigro was unable to reach his property using Bluff Street because someone had dumped roof shingles underneath the bridge in the center part of the road.

C.  19th Street Yard Access

52. The 19th Street yard is not public property, but is owned by BNSF.  Most of the road is gravel and mud with potholes.  The narrow winding road crosses railroad tracks.

53. In order to use the 19th Street Yard access, a vehicle would have to maneuver through 20-foot high stacks of lumber in the lumber storage area.

54. BNSF conducts business along this route, and its employees are involved in loading and unloading activities.  Vehicles would have to maneuver past these activities.

55. Nigro has no easement to use this route.  KCS was given an easement per agreement to remain neutral and not oppose closing the crossing.

Emergency Access

56. Having more than one access point into an area is an important safety consideration.

57. When the City’s Assistant Fire Chief, James C. Duddy, received notification about the temporary 12th Street crossing closure, he requested his inspector to write up a “notice of hazard.”  This is a document issued when there is only one access route into and out of an area.  Duddy notified the fire alarm dispatch of the closing.

58. The property in and around the 12th Street crossing is in the Battalion 102 fire district.  The following stations would respond to an emergency at the crossing:  Pumper 25, at Missouri Avenue and Oak; Station No. 8, at 1517 Locust; and Station No. 7, at West Pennway 

and Southwest Trafficway.  Another station that might respond would be at 9th and Paseo.  All stations are to the north and east of the 12th Street crossing.  Before closure, the primary route for all responders to the Nigro property was the 12th Street crossing because this was the fastest and most direct route.

59. If the 12th Street crossing is open, emergency vehicles from the downtown area would go down the 12th Street viaduct, across the 12th Street crossing, and into the property.  If the 12th Street crossing is closed, the vehicle could cross the middle deck, go up Beardsley, and come down Bluff Road.

60. The route from the nearest fire station would be “West Pennway to Beardsley and down Bluff Street.”
  If a train is moving through the Bluff Street Crossing, it could be blocked for as much as ten minutes.

61. Each station has a pumper truck that carries a hose and other types of rescue equipment such as fire axes, and certain types of EMS equipment.  The pumper truck usually has a three-man crew and weighs from 36,000 to 45,000 pounds.  Station No. 7 has a straight truck.  Straight trucks carry ladders, and their length depends on the size of the ladder.  The ladder length is usually 85 to 100 feet.

62. Gaining access to the Nigro property through the Bluff Road crossing would be very dangerous for emergency vehicles in inclement weather.  Emergency response time would be increased.

63. Using the 19th Street yard would not be a good option because the road is narrow and in bad condition.  Emergency vehicles would also have to maneuver between railroad cars 

and trucks that are being unloaded, maneuver around 15 to 20 foot stacks of lumber, and cross several railroad tracks.

64. Closure of the 12th Street crossing would reduce public safety and adversely affect public necessity.

Community Involvement

65. After the temporary closure in July 2001, Applicants met with officials from the City’s Public Works Department.  Applicants began formal discussion with the City 60 days before the hearing date.  Applicants reached an agreement to address concerns that closure of the 12th Street crossing would affect construction of the St. Louis Avenue Bridge.
  Applicants entered into an agreement that if construction interferes with the Bluff Road crossing, the Applicants would temporarily reopen the 12th Street crossing at Applicants’ expense.

66. Applicants did not make any presentations to the Kansas City Counsel, and did not contact the fire marshal or any emergency response team to determine whether they would support the permanent closure.  Applicants did not contact the City’s assistant fire chief.

67. Applicants did not contact Nigro, the tenants of the warehouse, or KCS about the potential for permanent closure of the 12th Street crossing.  Applicants did not send out any notices or hold meetings seeking public input and comments.

68. By letter dated September 30, 2002, over a year after the temporary closure and days before the hearing date, the president of KCT, William Somervell, wrote letters to the Director of Public Works, the Mayor, the Chief of Police, and the Chief of the Fire Department.  The purpose of this letter was to inform the City’s entities that Applicants had filed an application to have the crossing closed permanently.  The letter requested that all emergency 

response personnel, including fire department, police department, and ambulance services be notified of the closure.  The letter sets forth alternative access over Bluff Road and through the 19th Street yard.

69. Applicants worked with the UTU and reached an agreement whereby Applicants would construct an additional crossing for UTU members, pave portions of an access road, and create an emergency meeting point.

70. BNSF provided an easement through its yard to KCS so that the large trucks used by their contractors do not have to use the Bluff Road access.  No accommodations were made for Nigro, the building tenants and visitors, or the emergency response teams.

Cost to Close and Reopen 12th Street Crossing

71. The Railroad testified that the cost to open the 12th Street crossing on a permanent basis and return it to its condition prior to closure would be approximately $260,000.  The annualized cost for maintaining the crossing is approximately $20,000 per year.  The cost to permanently close the crossing would be $80,000.  The estimated time to close the crossing would be minimal because it has already been closed for over a year based on the temporary repair permits.

Conclusions of Law


The AHC has jurisdiction to determine the manner of grade crossing protection.  Section 389.610.9.  Applicants have the burden of presenting a preponderance of evidence that the closure of the crossing would promote the public safety and not adversely affect public necessity.


Section 389.610 states:


5.  The highways and transportation commission shall have the exclusive power to alter or abolish any crossing, at grade or otherwise, of a railroad or street railroad by a public road, 

highway or street whenever the highways and transportation commission finds that public necessity will not be adversely affected and public safety will be promoted by so altering or abolishing such crossing, and to require, where, in its judgment it would be practicable, a separation of grades at any crossing heretofore or hereafter established, and to prescribe the terms upon which such separation shall be made.

*   *   *


9.  The exclusive power of the highways and transportation commission pursuant to this section shall be subject to review, determination, and prescription by the administrative hearing commission, upon application to that commission by any interested party.  Upon filing of an application pursuant to this subsection, the administrative hearing commission is vested with the exclusive power of the highways and transportation commission otherwise provided in this section, with reference to matters reviewed, determined or prescribed by the administrative hearing commission.

(Emphasis added.)  We weigh the factual considerations in each case in light of the standards set forth in the statute.  State ex rel. St. Louis-San Francisco Ry. v. Public Service Comm’n, 53 S.W.2d 868, 870-71 (Mo. 1932).

I. Public Safety

The MHTC takes the position that there should be safe and necessary access to the east side of the 12th Street crossing.
  Applicants reached agreements with UTU, KCS, and the City under which all would maintain a neutral position and would not oppose the closing.

In determining whether a closure would not adversely affect public necessity and also result in the promotion of public safety, analysis is encouraged by the Federal Highway Administration Guide to Crossing Consolidation and Closure (US Department of Transportation, July 1994).  That guide states that the following should be completed when considering whether or not to close a crossing:

· allow proposal to be reviewed by qualified professionals;

· ensure that public safety is not diminished by rerouting;

· address local community concerns;

· know the community;

· build community support;

· coordinate with emergency response personnel;

· establish viable alternative routes;

· learn critical factors that are unique to each crossing;

· learn impact on emergency routes, neighborhoods, local needs, etc.; and

· obtain confirmation that emergency response time will not be materially affected.

Applicants have failed to meet their burden of proof.  Applicants failed to ensure that public safety is not diminished by the closure and failed to establish viable alternative routes.

Applicants’ expert testified as to the potential sight distance problems at the 12th Street crossing, but admitted on cross-examination that he had done no studies regarding sight distance.  Mader testified:

Q:  Overall the sight distance at the 12th Street crossing is pretty fair, isn’t it?

A:  Yes.

Q:  You haven’t done any studies regarding sight distance at the 12th Street crossing and whether sight distance is impacted by freight cars being held on yard tracks near the 12th Street crossing, have you?

A:  No, I have not.

Q:  You haven’t done any studies to determine if motorists encounter difficulties seeing trains on the tracks at the 12th Street crossing because yard tracks are occupied by standing boxcars, correct?

A:  No, I have not.

Q:  No motorist that has used the 12th Street crossing ever told you they have had trouble seeing trains on the tracks at the 12th Street crossing, have they?

A:  No, they have not.

Mader testified that drivers take risks at a low-volume street with many tracks, but admitted that he had no evidence of drivers doing so at the 12th Street crossing.  He stated that finding multiple tracks at a crossing is “somewhat common” and that the train traffic is “consistent with other places.”
  Applicant’s expert Richard T. Mooney, Railroad Safety Consultant, also testified that the 12th Street crossing is not the only road in the state where five tracks are crossed.
  He also testified that he had never interviewed or observed anyone who had been ignoring the 12th Street crossing active warning signs.

Mooney rendered an opinion that the 12th Street crossing was “an unusually and dangerous crossing, [sic] particularly with the multiple tracks and multiple train moves and the variation in speeds.”
  However, he admitted that the crossing would rank extremely low on the Department of Transportation’s exposure index.  Based on the data that would be considered, as set forth in footnote 39, the 12th Street crossing would not be high on the list of dangerous crossings eligible for funds for upgrading the warning devices.  Mooney admitted that 12th Street still has active warning devices while Bluff Street’s warning devices are passive.

Applicants argue that closing any railroad crossing promotes some increase in public safety because vehicles will no longer be facing any potential hazards from that crossing.  This argument could be used to support any crossing closure.  Witness testimony in response to this line of questioning reveals the fallacy of placing too much weight on this generality.  Nigro testified as follows:

Q:  You would agree that closing a railroad crossing generally can be a benefit to the public, wouldn’t you, if it prevents accidents?

A:  Not in my case.

Q:  Understand that.  But generally you agree that that could be a benefit to the public, don’t you?

A:  I can’t agree to that because I wouldn’t have any idea.  I don’t have any idea what you’re talking about.  If we’re talking about the 12th Street crossing, then that’s one thing.  If you’re talking about crossings in general, I can’t answer.  I don’t know how to answer.

William Keith Fletcher, with CM Reload, testified as follows:

Q:  Is the fact that the 12th Street crossing is closed, do you find that could be any benefit to you?

A:  Once again, sir?

Q:  I’m sorry.  That was poorly worded.  Is the 12th Street closure in any way a benefit to you?

A:  The 12th Street closure a benefit to us?

Q:  Yes.

A:  No.

Q:  Okay.  If the closing of that crossing makes it safer for the general public and for your employees crossing the 12th Street, which they wouldn’t be doing because it’s closed, would that added safety be of benefit?

A:  I don’t understand the question.

Q:  The closed crossing there is safer than having the crossing going over the four main lines, correct?

A:  A crossing, and I don’t know that I’m answering your question exactly of what you’ve stated, but the crossing being open adds safety to the facility due to the section of property that’s in question is lined by tracks on both sides.  If the tracks on the east side of the property are closed, then there’s access usually through the west side which is the crossing we’re speaking of and vice versa.  So you’ve always got the ability to get emergency personnel in there in case of an accident, be it two employees or ten.  That’s our biggest concern.

Q:  So as far as emergency access, that’s one thing, but as far as accidents at that crossing, that’s another safety aspect, correct?

A:  Yes, accidents at that crossing are a very large safety aspect that must be seen to by the operator that’s operating the equipment or personnel crossing the tracks.

Q:  Okay.  With no cars crossing the tracks, that’s something that your operators don’t have to worry about, correct?

A:  I don’t understand your question.

Q:  That safety aspect isn’t something you have to concern your self with because there won’t be a crossing accident at that crossing, correct?

A:  I guess the answer would be correct.

We accept the general proposition that there will no accidents related to the 12th Street crossing if it no longer exists, but we look at the total picture in making our decision.

The most egregious feature of this case is Applicants’ repeated and affirmative representations to the City and the public, through the City permits, that they intended to repair the crossing that they sought to close, when their actions left the crossing in a far worse condition than before its closure.  They want to boot-strap their own actions in deferring maintenance on the crossing and destroying it into a finding that the crossing is unsafe and too expensive to return to a safe condition.  One of their arguments supporting the closure is that the estimated time for closing the 12th Street crossing on a permanent basis will be minimal since the crossing is already closed.  They make this argument despite the fact that it was the Applicants who, without permission from the MHTC or the AHC, closed the crossing.

Applicants’ own expert, Mader, admits that the serious track defects are due in part to deferred maintenance, which was the responsibility of one of the Applicants.
  In addition, the expert did not perform any storm drain studies, did not check to see if the area was in a 

floodplain, and did not check FEMA maps before rendering his opinion about the drainage problems.

Nigro’s expert, Traffic Engineer Charles Schwinger, testified that it would be detrimental to public safety to close the 12th Street crossing.
  He based this opinion on comparisons with the other options remaining, even with the improvement suggested and already implemented by Applicants.
  His testimony, which we find to be credible, suggests that during inclement weather, the Bluff Road crossing is more dangerous than the crossing Applicants are attempting to close.  Schwinger testified that emergency response time would likely be increased and that blockage on Bluff Road would worsen response time further if it is the only practical access route.

The 12th Street viaduct and the 19th Street yard road are not practical routes for truck or emergency vehicle traffic.  Findings 40-42, 52-54.  Forcing a segment of the public, even if not the majority of the public, to use a route of questionable safety and limiting their access and access for emergency vehicles from two routes to one does not promote public safety.   In a zoning context, “public necessity” has been defined as “public interest and welfare.”  State ex rel. Columbia Tower v. Boone County, 829 S.W.2d 534, 538 (Mo. App., W.D. 1992).  The court in that case stated that public necessity for issuance of a conditional use permit meant “that the public interest and welfare must be great enough to outweigh the individual interests which are adversely affected in the event the conditional use permit is granted.”  Id.  For the reasons stated above, closing the 12th Street crossing adversely affects the public interest and welfare.

Applicants argue that this case is indistinguishable from State ex rel. City of St. Joseph v. Public Service Comm’n, 713 S.W.2d 593 (Mo. App., W.D. 1986).  We disagree.  In St. Joseph, the court upheld the Public Service Commission’s (PSC) decision to close a railroad crossing.  However, the analysis of the case began with the legal proposition that the court would not substitute its judgment for that of the PSC.  Id. at 595.  The court looked only to the reasonableness of the order and stated:

In matters of reasonableness, however, [the PSC] order enjoys a presumption of validity which must prevail if supported by competent and substantial evidence.

Id.

The court found that some of the factors that are also found in this case justified the decision to close the crossing.  However, as stated above, this was not a decision that the court would necessarily have decided the same way, and was not a mandate that the AHC must do so.  The court stated:

[S]ubstantial evidence is evidence which, if true, would have a probative force upon the issues.  Evidence which is not credible is, of necessity, not substantial but issues of credibility are for the fact finder, not for the court.  Particular evidence is substantial if the triers of fact believed it to be true. . . .  [T]he reviewing court is not to examine the record to determine what order it would have made in the case.  The court is not to substitute its discretion for that legally vested in the [PSC].

Id. (citations omitted).

It is true that St. Joseph involved a road that crossed several mainline trains, and the expert witness argued that the warnings had lost credibility.  The same argument was made in this case.  However, this assertion was not a mere supposition in St. Joseph; the court stated that the witness described his own observations of motorists who paid no attention to the lights.  No 

witness in the case before us had ever seen or spoken to a motorist who ignored the warnings at the 12th Street crossing.  

In St. Joseph, there was not even a question as to whether closure of the crossing would promote public safety.  The court stated that the opponents to the closing conceded that it would.  713 S.W.2d at 596.  In the case before us, the issue of public safety has been vigorously contested.  Evidence has been presented about the safety issues at the 12th Street crossing and safety issues at the alternate access points.  There is competent and substantial evidence that closure of the 12th Street crossing would not promote public safety and would have an adverse effect on public necessity.

II.  Community Involvement

We also find that there has not been sufficient community involvement.  Applicants’ argument, that by dealing with the public works department they assumed that all necessary city and county entities were notified, is specious.  The City obviously did not know what Applicants were doing since it continued to issue temporary permits for Applicants to do repair work on the closing (which was never attempted beyond two instances of rail repair, in anticipation of reopening the crossing), which was never intended.  Instead, Applicants were physically destroying the 12th Street crossing preparatory to making the argument that the crossing is unsafe and in terrible condition.

Applicants did not address local community concerns, know the community or build community support.  They provided no information to the community in the form of notices or public meetings even though the decision to apply for permanent closure was made in July of 2001.  Their expert admitted that Applicants’ goal at that date was to close the 12th Street crossing permanently, not to repair and reopen it, and their actions in ripping out the foundation 

of the crossing without replacing it support this assertion.  They closed the 12th Street crossing under temporary repair permits
 for nine months before even filing an application for closure.  

Applicants did not contact owners or tenants of the affected properties.  The local interested parties such as KCS, Nigro, and Fortis found out about the temporary closure by their own observation of barriers being placed across their access road or by a contact resulting from those barriers.  Even after filing the application, Applicants gave no formal notice to these parties and made no attempt to work with them towards a mutually satisfactory solution such as construction creating a safer access route than the Bluff Road crossing.  A letter sent out one week before the hearing date does not constitute an attempt to build community support or an attempt to address local community concerns.

Applicants’ expert Mooney made his safety recommendations, by his own admission, without talking to Nigro, any motorists who had used the 12th Street crossing, any other businesses or property owners in the area, anyone from the City, or any police or fire department personnel.  He did not know how the area was zoned and did not interview any representative of the City Development Department.

Applicants have not received confirmation about emergency response time.  No direct proof was offered from police, fire department, or ambulance services personnel to support the conclusions drawn by Applicants’ experts that the time would not be materially affected.  Mader testified that he had spoken to fire department personnel one day before the hearing and personally drove all of the potential routes.  Mader also testified that he followed a fire truck making the turn at the intersection of 12th Street and Bluff Road.
  This testimony is substantially less than an affirmative statement by the police or fire department.  The testimony, 

as credible as it may be, is not as convincing as factual testimony by an assistant fire chief, such as was provided by Nigro.
  Applicants argue that they did not have to have specific statements from these professionals, and they fall back on the City’s statement that it would not oppose the crossing.  However, the City’s neutral position does not meet a burden of proving that emergency service will not suffer materially because of the proposed crossing closure.

The actions of Applicants have had the effect of an inverse condemnation of Nigro’s property.  Findings 20-27.  Applicants’ witness admitted that the agreement with the City under which the City remained neutral was based on the agreement to open up the 12th Street crossing on a temporary basis if the construction on the St. Louis Avenue Bridge interfered with the Bluff Road access.  Nigro argues that there is no monetary fine associated with failing to comply with this agreement.  Nigro, who took no part in reaching the agreement, would be in the position of having the remaining access route into the warehouse potentially closed by construction.

Summary

We find that Applicants have not supported, with substantial and competent evidence, their request that the 12th Street crossing be closed.  We find that closure of the 12th Street crossing reduces public safety and adversely affects public necessity.

We deny the application for permission to permanently close the 12th Street crossing.

Order
1. Applicants shall, not later than 30 days from the effective date of this order and at their own cost, restore the 12th Street crossing to operation, including flashing lights.  Said crossing shall be reconstructed in compliance with all regulations of the MHTC.

2. Upon completion, Applicants shall notify the MHTC, which shall inspect the crossing and file a report with the Department of Transportation.

3. The MHTC staff is authorized to enforce this order without further ruling or order from the AHC.

4. Per the request of the MHTC,
 we authorize the City, KCT, BNSF, MHTC and any other interested parties to perform diagnostics to determine the adequacy of the warning devices at both the Bluff Road crossing and the 12th Street crossing.

5. Any future application for closure of this crossing should address the effect of the inverse condemnation of Nigro’s property.


SO ORDERED on April 10, 2003.  This order shall become effective on April 21, 2003.



_______________________________



CHRISTOPHER GRAHAM



Commissioner

	�Statutory references are to the 2002 Supplement to the Revised Statutes of Missouri.


	�At the time of the hearing, Applicants had torn out the timbers.


	�Tr. at 279.


	�Id. at 55.


	�Id. at 57.


	�Tr. at 150.  Applicants’ expert could find no records and did not know when the 12th Street crossing was last pulled out and surfaced.  Id. at 152-53.


	�Id. at 168.


	�Id. at 141.


	�Id. at 168-69.


	�Tr. at 88.


	�Id. at 143-48.


	� Dock high buildings are truck high buildings that usually have “facility for either mechanical or walk behind or forklifts that can drive in or out . . . .”  Id. at 605.


	�Tr. at 534.


	�Brian Scott Dodrill, records retention facility manager, testified that they stored 24 million records at this location.  Dodrill Depo. Tr. at 7.


	�Tr. at 548-49.


	�Dodrill Depo. Tr. at 17.


	�Since the 12th Street Crossing was closed, employees access the building using the Bluff Road Crossing.


	�Dodrill testified that this occurred on the day before his deposition.  “Like yesterday morning, we sat until 8:30 before we could get in.”  Dodrill Depo. Tr. at 36.


	�Tr. at 675.


	�Considering uses that would be physically possible for a property, considering what is legally permissible, and economically feasible.  “Among those uses it would be that use which would generate the highest value or the highest return to the property owner in terms of an investment.”  Id. at 538.


	�Tr. at 403-04, 540.


	�Id. at 541.


	�Id. at 573.


	�Id. at 579.


	�Larry Witt testified that he had not prepared an appraisal report and could not put a dollar figure on the negative impact, but based his opinion on his experience with this type of property.  Id. at 542, 551.


	�Tr. at 542, 551, 693-94.


	�Id. at 373.


	�An employee testified that CM Reload did not learn of the closure until November or December of 2001 because it had not been using the KCS yard in the previous months.  Id. at 382.


	�Id. at 378.


	�Id. at 530-31.


	�Mr. Nigro testified that the haunted houses are open on Friday and Saturday nights during the month of October.  Id. at 681.


	�Tr. at 445-46.


	�There was some question as to the number of vehicles per day using the 12th Street Crossing.  One of Applicants’ experts had based his initial opinion on the number of vehicles using the Bluff Road Crossing, which was 111.  The expert testified that both figures represent low-volume roadways and insignificant traffic.  Id. at 361.


	�Id. at 79.


	�Applicants’ witness testified that it was “very likely” that the vegetation is on KCS property.  Id. at 170.


	�Id. at 171.


	�Dodrill Depo. Tr. at 65.


	�Tr. at 406.


	�The Exposure Index is a ranking of all highway-rail grade crossings in the state based on an estimate of their relative exposure to the risks of automobile-train collisions.  The following factors are considered:  (1) the daily average number of trains traversing the crossing; (2) the maximum timetable speed of the trains; (3) the average annual daily motor vehicle traffic using the crossing; (4) the vehicular speed limit; and (5) the estimated sight distance obstruction in the most obstructed quadrant of the crossing.  Applicants’ expert testified:  “Q:  Do you remember what you said about where the crossing ranked relative to its ability to secure funds for upgrading the warning devices?  A:  It would be extremely low.”  Id. at 302.


	�Tr. at 495-96.


	�The crossing is called the Bluff Road crossing for purposes of this hearing although it also crosses 12th Street.


	�Id. at 474.


	�Tr. at 646.


	�Id. at 493, 642.


	�Id. at 123.


	�Id. at 377.


	�Tr. at 206.


	�Tr. at 99.


	�Id. at 480-82.


	�The project is the replacement of an existing overhead bridge about half a mile from the 12th Street Bridge.  Tr. at 83.


	�Applicants’ Ex. 51.


	�Tr. at 134.


	�Tr. at 162-63.


	�Tr. at 70.


	�Id. at 324.


	�Id. at 281.


	�Id. at 722-23.


	�Tr. at 384-86.


	�Tr. at 150.


	�Tr. at 471-72, 500-01.


	�Mooney recommended the relocation of a crossbuck warning sign, cutting back and removing vegetation and some of the dirt embankment, and adding stop bars and stop signs at the Bluff Street crossing.  Id. at 292-96.


	�Applicants listed the reason for closure as “Kansas City Railroad Crossing Repair” on the permits.


	�Tr. at 101.


	�Applicants objected to the testimony of the City’s assistant fire chief on safety issues associated with the proposed closure based on the City’s stipulation that it would remain neutral and not oppose the closure.  We allowed the witness to answer factual questions, but not to render an opinion as to whether his department supported the closure or whether emergency response time would be affected by the closure.


	�Tr. at 747.
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