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)
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)

ARMS REGARDING THE BURLINGTON
)
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)
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)
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)
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DECISION


We deny the application of the Citizens Committee for Railroad Crossing Arms (Committee) for the installation of railroad crossing arms at the Burlington Northern & Santa Fe Railway Company’s (Railroad) crossing with Washington Street
 because the Committee has failed in its burden to show that the improvement would benefit public safety and would not adversely effect public necessity.  Instead, we order that alternative safety improvements be made.

Procedure


On April 2, 2002, the Committee filed an application requesting an order for railroad crossing arms (automated drop-down gates) with the Missouri Division of Motor Carrier and Railroad Safety (Division).  In the notice of application and order, dated April 4, 2002, the 

Division designated the Railroad, the City of Strafford, and the Division’s Staff as parties to this proceeding.  


Effective July 11, 2002, §§ 389.005 and 389.610
 abolished the Division and transferred jurisdiction of these cases to the Administrative Hearing Commission (AHC).  Former powers and duties of the Division were transferred to the Missouri Highways and Transportation Commission (MHTC), which acts through the Department.


On February 13, February 14, and March 26, 2003, we held a hearing on the application.  Charles B. Cowherd, with Husch & Eppenberger, LLC, represented the Committee.  Paul E. Littleton, with Brasher Law Firm, LC, represented the Railroad.  Craig V. Evans and Gary J. Holtmeyer, Jr., represented the MHTC.  The case was ready for our decision on May 29, 2003, when our reporter filed the transcript. 

Hearsay Objection


The Committee offered testimony from the transportation director for the Strafford School, who testified that his bus drivers called him about the signal lights malfunctioning.  The Railroad objected to the testimony, arguing that it was hearsay.  The Committee argued that it was presenting the evidence to show the state of mind of the drivers.  We took the objection with the case.
  

We find that the Committee was not seeking to show the state of mind of the drivers; the Committee was using the testimony to prove the truth of its assertions that the bus drivers were sitting at a crossing with signal lights flashing and no train coming.


We sustain the Railroad’s objection.  We note that there is other testimony from witnesses who themselves experienced this.

Exhibit 35

The Committee sought to introduce Petitioner’s Exhibit 35, which is a list of rail-highway crossing safety projects pulled from the Department’s web site.  The Railroad and the Department objected based on lack of foundation and authentication.  We left the record open for one week after the hearing to allow the Committee to submit an authenticated copy, which it did.  We admit Petitioner’s Exhibit 35 and make it part of the record in this case.

Exhibit 52


The Committee sought admission of Exhibit 52, a photograph that purports to show trains close to the tracks.  This exhibit was not offered during the hearing.  After the hearing, the Commissioner requested that the Committee contact the parties to ask whether they objected to admission.  Both parties objected on the basis of inadequate foundation, and accordingly we exclude Exhibit 52 from the record.

Findings of Fact
1. The Railroad operates lines of its railway system through the state of Missouri, a portion of which extends through the City of Strafford, Greene County, Missouri.  Highway OO (also referred to as Highway 125) and Washington Street are public roads running through and maintained by Strafford.

2. The Railroad’s main-line track and one controlled siding track run east to west and cross Washington Street, the crossing being identified by US DOT #673 225 E.  There was a third track at the crossing, a spur track off of the siding track, but it was removed sometime before 1980.
  Highway OO is a state highway that runs parallel and in close proximity to the tracks.

Railroad’s Tracks

3. The Railroad operates on the main track and uses the siding track for meeting and passing trains.  The main track runs between Springfield and St. Louis and to points east and north out of St. Louis.
  There are no stop signs on either side of the track.

4. An average of five to seven
 trains a day use the main track.
  The speed limit on the main track is 50 mph.  2,794 vehicles a day operate over the crossing at a speed of 20 mph.  The approach grades are not unusual.

5. The siding track is 7,570 feet long and intersects the crossing.  It is used when two trains going opposite directions meet on the main-line track.  One train uses the siding track so that the other train can pass on the main track.  Trains meet at the crossing approximately three times per week.  Use of the siding track is authorized by a signal from a dispatcher.  The speed limit on the siding track is 10 mph.

6. A siding track promotes efficiency in that it allows the Railroad to run two trains in the same area simultaneously.  Thus, it benefits the Railroad in that it allows for better customer service and greater profits.

7. When a train on the main track approaches the crossing from either direction, the train crew activates a bell and whistle warning device.  This warning starts at the whistle board, a white sign located one quarter of a mile from every public road crossing.  The whistle and bell 

signals continue until the train has occupied the crossing.  Three headlights are on at all times.  Trains owned by the Railroad are orange for higher visibility.

8. If the Railroad has to “cut,” or divide, a train at a crossing, the cars would be uncoupled, and there could be cars on the siding track at both sides of the crossing.  If possible,
 the Railroad leaves the cars at least 250 feet beyond each side of the crossing so as not to impair the line of sight.  It is not common to leave cars closer than 250 feet to a crossing, and if it occurs, the Railroad should post a flag man or meet other requirements.

9. Any employee on the train can act as a flag man.  Providing a flag man for a crossing is an inconvenience to the Railroad as it diverts the employee from his other duties.

Crossing Signal

10. Flashing lights or flashing lights and gates are both considered active signal devices.  Passive signal crossings have signs or crossbucks.
  The Strafford crossing has flashing lights, an active signal device.  It was ordered by the Public Service Commission in 1969, and installed in 1973.  A 12-inch light program was installed in 1985.
  The motion detector equipment on the main track was replaced in early 1994.
  The Railroad maintains the signal
 and plans to change the motion sensor equipment on the side track.

11. The signal equipment at the crossing consists of flashing lights and bell with motion sensor equipment for train detection.
  There are two signal masts on each side of the crossing with four lights on the south side and six lights on the north side.  Motion detector circuitry gives 

the motoring public 35 seconds of warning time.
  This means that the signals would be flashing for a period of 35 seconds prior to the time of the train’s arrival.  

12. The history of reported problems with the signal reported to the Railroad from January 1998 until the time of the hearing is as follows:
  (1) January 1999 – burned out light bulb, (2) November 10, 1999 – bond wire broken off,  (3) September 14, 2000 – a power indicator light was off, and the Railroad replaced the bulb, (4) February 21, 2001 – crossing was activated due to lighting damage, and the Railroad replaced the surge panel, (5) October 5, 2001 - crossing was activated, and the Railroad had to adjust the island circuit
 because of a wet ballast, and (6) May 27, 2002 – report that the crossing lights were flashing and a train had split the crossing but had not cleared the island circuit.

13. When incidents are reported, a signal maintainer is dispatched to the location.  The signal maintainer inspects the signals on a monthly, quarterly, and annual basis.  Every two years, the signal inspector tests the relays at the crossing.  Track inspectors inspect the railroad tracks and the power off indicator lights.

14. The estimated annual cost for maintaining the crossing is $4,287 a year.  Installation of gates at the crossing would increase the maintenance costs approximately $1,000 per year.

Strafford and the Crossing

15. Strafford is a 4th class city with an annual budget of approximately 1.2 million dollars.  Strafford was incorporated as a village in 1964, and later as a municipality.  In 1970, 

Strafford’s population was 491, and in 1980, it was 1,121.  From 1990 to 2000, the population increased from 1,166 to 1,845.  In the 2000 census, Strafford was the fastest growing city in Greene County.

16. During the 1990s, Strafford experienced its greatest population growth on the south side of the city, although there was also growth north of I-44.  Strafford’s fire department is located on the north side of the Railroad’s tracks.  The only grocery store, the doctor’s clinic, the three banks, and the school are on the north side.

17. The student population in Strafford is 1,050.  The school is two or three blocks north of the crossing.  All buildings are located on the same campus.  Approximately 50% of the students ride buses to school.  Approximately 140 cars are registered at the high school.

18. It is not unusual for public schools to be close to public railroad crossings.

19. When a school bus approaches a railroad crossing, the driver must stop, open the doors, and look both directions, regardless of whether there is a stop sign, flashing lights, or gates.

20. Because Highway OO runs parallel to the Railroad’s tracks and because the crossing is so close to Highway OO, a bus headed east on OO that needs to turn south at the railroad tracks will block traffic on OO for a period of time.
  Coming from the west, a driver has trouble seeing the signal lights before he turns.
  There may not be enough room for a bus to stop before the tracks, since the bus must stop no closer than 15 feet from the near edge of the crossing or further than 50 feet from the crossing.  If two buses in a row are coming to the crossing, the second bus would block traffic on Highway OO.  Traffic can back up as much as 400 feet.

21. It is not unusual for a public highway to be close to a public crossing.

22. A propane business is located at 303 Washington Street in Strafford.
  The company operates two bulk trucks, one of which is used every day.  Both are used in the winter, the busy season.  The vehicle used daily is a 2,400 gallon propane truck; the other vehicle is a 2,800 gallon truck.  The trucks use the crossing.  During the busy season, the 2,400 gallon truck will cross up to six times a day, and the other truck will cross two to four times a day.  When stopped, the large truck cannot clear the intersection.  A transport truck filled with propane supplies the business every other day, using the crossing.  The business supplies diesel fuel and fertilizer for the farmers in the area.  Diesel supply trucks and ammonium nitrate supply trucks use the crossing to supply the business.  Customers pick up the diesel and ammonium nitrate and may drive across the crossing.

23. Trucks transporting hazardous materials are required to stop at the crossing whether or not there are stop signs, flashing lights, or gates.  The installation of gates would not prevent the propane delivery tanker from stopping with a portion of the tanker in the intersection.

24. Approximately 27 to 45 people drive across the crossing daily to visit the senior center.  Most of these people are in their 70s and 80s.  Elderly drivers often have difficulty with vision and hearing.

25. In the summer of 2002, two women in their 80s were north of the intersection waiting for the train to pass.  When they passed through the intersection, almost to the railroad tracks, they were hit by a car coming from the opposite direction that had been waiting at the tracks.
 

26. The installation of gates at the crossing would not provide more room for traffic movement or alleviate traffic congestion.

27. A driver looking both east and west at the crossing may have his or her vision obstructed by the sun.  The sun may interfere with a driver’s vision of the flashing lights.
  Heavy fog also makes it difficult to see trains, but not the flashing lights.

28. Light hitting a signal may appear to illuminate the light, a phantom signal.  But it would appear to be a solid signal, not a flashing light.  There are also other lights at the crossing that would not be hit by the sun at the same angle to produce the effect.

29. Drivers sometimes ignore the lights and cross the tracks.  Drivers see that the lights are flashing, indicating that a train is coming, when they can see no train.  They wait for a period of time and then cross the tracks even if the lights are still flashing.  The flashing lights can also come on and then go back off when no train is present.

30. A train could approach the crossing on the siding or main track and activate the signal without proceeding through the crossing.  Thus, the lights would flash, but a driver would see no train pass.

31. Trains sometimes park on the siding tracks.  It can be difficult for a driver to determine whether the train is parked or moving.
  The proximity of the parked railroad car to the crossing may make it difficult to see trains.
  On several occasions, the train broke apart and was parked on the main track on either side of the intersection.  There were no flag men assisting cars across the crossing.

32. On November 16, 2000, Almus Wilson, age 16, was driving across Highway OO onto Washington.  There were two cars in front of him at the crossing, and both crossed the tracks.  Wilson also attempted to cross the tracks, driving approximately 20 miles an hour, and was hit broadside by a westbound train and was killed.  The train was traveling at 55 miles per hour, the speed limit at that time.

33. Highway Patrol Officer Jimmy Arnold Beckett, who investigated the accident, determined that a contributing cause of the accident was inattention on the part of the motorist.
  There were no probable contributing circumstances for the train.  Probable contributing circumstances noted for Wilson’s vehicle were: “violation of signal sign, failed to yield, and inattention.”
  There was no evidence that the flashing lights were not working or that there was any visual obstruction that would have prevented Wilson from seeing the lights.

34. After the accident, the Committee circulated a petition, which was signed by over 500 people, requesting that crossing arms be installed at the signal.

Railroad Safety

35. The Railroad has a safety program called Operation Lifesaver.  It provides free training for professional drivers, school bus drivers and emergency personnel, and drivers’ education programs and other educational programs for preschool through high school children.  It publishes and distributes safety literature.

36. The programs emphasize the law and safety issues at railroad crossings.  Operation Lifesaver has conducted several programs in Strafford.

37. In general, crossing arms provide a higher level of warning than signal lights alone at a crossing.

38. Accidents may occur at crossings with gates, in part because motorists drive around the gates.  Gates add additional warnings; they do not prevent accidents.
  Gate arms can make a crossing less safe in some circumstances.  In Strafford’s case, the proximity of Highway OO to the crossing means that there is not much of an area for the cars to line up.  If the gates come down, they could trap someone.

39. The Railroad has a program directed to unsafe motorists.  If a train crew member observes a motorist acting in an unsafe manner, he or she fills out a form describing the vehicle, location, and time of day.  The Railroad’s resource protection personnel attempt to follow up and contact the driver.

40. In Missouri, for a four year and four month period, the Railroad tracked 41 incidents of unsafe motorist acts at gated crossings in which the driver drove through or around the gates.

41. In Missouri from 1999 to 2002, there have been 265 crashes and 35 people killed at railroad crossings.  56% of the accidents occurred at passive warning crossbuck crossings; 44% occurred at active warning device crossings; 24% of those accidents were at crossings with flashing lights; and 20% of the accidents were at crossings with flashing lights and gates.

Benefit to Parties

42. The installation of gates at a crossing provides only small benefit
 to the Railroad, but instead benefits the motoring public.
  The Railroad would have to undertake the costs of maintaining the new crossing devices.

State Determination of Crossing Enhancement Priorities

43. When the Railroad receives a request from the public to upgrade a crossing, it forwards the request to the Department.  The Department prioritizes the crossings to determine if and when they can be funded by state and federal money.  Prioritization is necessary because of the limited funds.  The Federal Highway Administration requires states to have a rational and systematic prioritization method in order to be eligible for federal funds.
  Missouri’s method of prioritizing crossings is similar to that of other states.

44. The goal in setting priorities has been to reduce the number of accidents, and people injured and killed in those accidents.
   The following are statistics for the state of Missouri for the listed years.  In 1976, there were 283 crashes at public crossings.  In 2002, there were 55 crashes, a decline of 81%.  The accidents resulted in 42 fatalities and 133 people injured in 1976, and 10 fatalities and 25 people injured in 2002.  In the early 1970s, 17% of the crossings had signals and currently 43% have signals.  There are 3,900 public crossings, and approximately 1,700 have signals.  Approximately 900 of the 1,700 have gates.

45. In the early 1970s, the Department looked only at the crossing’s accident history to determine which crossings to upgrade.  The Federal Railroad Administration and the Federal 

Highway Administration developed a crossing inventory program and a database that provided physical characteristics of the crossing for each state.  In 1976, the Department developed a hazard index formula, which is currently called the exposure index.

46. Instead of looking at only one accident, even if fatal, the Department now focuses on exposure:  the more trains and more vehicles crossing each other, the greater potential for an accident.

47. For active warning crossings (crossings with an audible and visual signal), the exposure index is a function of the speed of the cars, the speed of the train, the number of cars in a 24-hour period, and the number of trains in a 24-hour period.  These numbers are multiplied together, and this number is taken to the negative fourth power, which results in a four- or five-digit number.

48. For the last eight to ten years, the Department’s cut-off number for eligibility for signal upgrades at active warning crossings has been 5,000.

49. For passive warning crossings (crossings without lights or audible signals), the exposure index uses the same traffic index information and figures in a sight distance calculation.  

50. The cut-off number for eligibility for signal upgrades at passive warning crossings is 1,000.

51. Depending on the speed of the train and car, the formula would provide the point on the highway that a motorist should be able to see the train with no obstructions in order to be able to stop safely.  If the formula determined that the point was 500 feet from the crossing for a car and 700 feet from the crossing for a train, and the motorist could see the train at these distances, the 

Department would consider the sight-line to be unobstructed.  If anything, such as overgrown vegetation, restricts the motorists’ view of the train at that point, the Department would consider the view to be obstructed to some degree.  If there was 100% obstruction, the sight index obstruction would double the traffic index number.

52. If there are three crossing accidents in a five-year period, the index number for the crossing will be elevated.

53. The priority index list is run in descending exposure index order so that the crossing with the highest exposure index number is at the top.  When the Department chooses to analyze a crossing based on its position on the priority list, it performs a diagnostic review inspection to determine what improvements should be recommended.  The review considers factors other than what is included in the exposure index, including proximity of schools, and traffic of school buses and vehicles carrying hazardous material.  The review team is made up of representatives from the Department, the railroad in question, and the local public road authority.

54. After the review, any agreement reached will be presented as a request for expenditure of the state grade crossing safety account funds and the recommended modifications to the crossing.

55. The exposure index for the Strafford crossing is 1,956.
  There are 110 other active crossings in the state without gates that have a higher exposure index number.
  There are also passive crossings in the state with exposure indices that surpass the Department’s cut-off criteria.

Corridor Program

56. The Department may decide to update a crossing even if it is low on the priority list through the Corridor Program.  The “corridor” could consist of a portion of a city or county.  All crossings in the corridor are evaluated with the intention of closing some and improving others.
  The goal is to improve the flow of traffic and the safety of the community.
  Closing crossings benefits the railroads because they don’t have to maintain the crossing and its equipment and because railroads do not need the crossings.  “[T]he safest crossing is a crossing that’s been closed.”

57. A railroad crossing near the Exotic Animal Paradise (EAP), several miles from the Strafford crossing, was part of a recent corridor project in which three crossings were closed and the EAP crossing was improved.  A new crossing signal with gates was installed with federal, state, and Railroad funding as part of a corridor project.

58. A railroad can also enter into a corridor project with a city or county road authority.

59. Crossings low on the priority list may also be upgraded if an adjacent crossing is being upgraded and the circuitry would not be compatible.  At least one of the crossings would have had to meet the exposure index criteria.
  With compatibility upgrades, the labor costs are generally paid by the railroad.

State Determination of Strafford Traffic Signal Request

60. Strafford had asked the Department to install traffic signals at the intersection of Highway OO and Washington Street.

61. The Department conducted a traffic count and signal analysis of the crossing, using the Manual on Uniform Traffic Control Devices, which sets forth a set of guidelines (warrants) established to determine when a signal is justified. 

62. The Department normally looks at a volume warrant and a crash experience warrant, but considered further warrants in this case.

63. Signal Warrant One looks at volume on the main street and on the side street.  The criteria is 500 cars an hour on the main street, and 150 cars an hour on the side street, for eight hours of a normal day.  In a community with a population of 10,000 or less or a speed limit on the main street of 40 or above, this is reduced to 70% of those values (350 cars on the main street and 105 cars on the side street).
  A second side to the warrant, called the interruption of traffic side, looks at a higher volume on the main street and a lower volume on the side street.  The criteria for this would be 750 cars on the main street and 75 on the side street, with the 70% reduction if applicable (525 and 53).

64. Signal Warrant Two is a four-hour warrant.  The Department looks at higher volume during four hours of the day and plots the data in a graph form.

65. In Strafford, the main street considered was Highway OO, and the side street was Washington Street.  Department staff counted cars at the location in October 2002 from 7:00 a.m. 

until 7:00 p.m.  The Department determined that there was not enough traffic to meet the criteria under either Warrant One or Two.

66. Signal Warrant Three is a peak-hour warrant.  It is used for factories or business that have a large amount of traffic movement during a short period of time.  There was not enough traffic to meet the criteria under Warrant Three.

67. Signal Warrant Four is a pedestrian warrant.  One criteria is 190 pedestrians crossing the major street during a peak hour.  Another possible criteria is 100 pedestrians crossing the street during a four-hour period and inadequate gaps in the main street traffic to allow them to cross.

68. The Department determined that there was not enough pedestrian traffic to meet the criteria under Warrant Four.

69. Signal Warrant Five is a school crossing warrant.  The criteria is a low volume of student activity, at 20, but the Department also considers whether there are adequate gaps in the traffic on the major street for students to cross.

70. The Department determined that this criteria was not met.

71. Signal Warrant Six is for the progression of traffic along the signal system.  This would apply to a roadway that has several signals along it.

72. There are no signals along the main street in Strafford, so Warrant Six did not apply.

73. Signal Warrant Seven is the crash experience warrant.  The Department looks at volumes of traffic entering the intersection, and the criterion is 80% of the full values from Warrant One.  There also must have been five accidents of a correctable type within 12 months.  Accidents of a correctable type are ones that a traffic signal could prevent.

74. The Department determined that there had only been one accident at the intersection from January 1997 through December 2001.  Thus, the criteria for Warrant Seven were not met.

75. Warrant Eight is a network warrant which looks at consolidating traffic from other nearby intersections.

76. Because there are no other nearby signals to consolidate, Warrant Eight did not apply.

77. Based his on review of the signal warrants, the Department’s traffic engineer recommended against installing a traffic signal.  Instead, he recommended installing a “do not stop on track” sign for northbound Washington Street traffic.
  This sign would be designed to prevent cars from crossing the tracks when there would not be enough space on the north side between the backup traffic and the railroad tracks.

Cost of Crossing Improvement

78. Adding gates to the crossing would require new housing, poles, lights, gates, and underground cable.  Because of the need to dig everything up, it would be more efficient to install an entirely new system with up-to-date equipment.
 

79. The Railroad’s estimate of the project cost is $170,000.  The MHTC’s estimate of the cost is $200,000.

80. The Strafford City Council has passed a resolution agreeing to pay 10% of the cost of the project.
  Strafford could request reimbursement of this amount from the grade crossing safety account, a state fund.
  If Strafford were ordered to bear the full cost of the project, it could also request reimbursement.
  If the City requested reimbursement, it would be entitled to receive it.

81. The Railroad’s cost estimate includes constant warning equipment for the main track and the siding track.  The crossing currently has motion-sensing equipment that detects the motion of the train as soon as it gets to the limits of the circuit, without regard to the speed of the train.
  Constant warning circuitry calculates the distance the train is from the crossing and the rate of speed and gives a minimum of 20 seconds warning time to the motorist.

82. The Railroad or the City could apply to the State to add the crossing arms even if either entity were planning to pay the full cost.
  The State would approve or disapprove of the plans.

83. The State has two funding sources to use when upgrading crossings.  The Grade Crossing Safety Account receives about $1 million per year from a 25-cent automobile license plate surcharge.
  Those funds are matched against federal “Section 130” funds in a 20% - 80% ratio.  The federal government requires the § 130 funds to be spent through a “rational and systematic” prioritization system.  Utilizing the grade crossing safety account funds in this manner maximizes both the number of crossings that can be improved and the amount of federal money that can be drawn down for safety improvements.
  Funds are currently set aside for projects for locations that are higher on the priority list than Strafford’s crossing.

84. Because of the Strafford crossing’s position on the priority index, federal funds cannot be used to install gates there.  Thus, if the State were ordered to fund gates, all the money would have to come from the Grade Crossing Safety Account.  This would have the effect of reducing the amount of money available to improve railroad crossings within Missouri not just by the estimated $170,000 for these gates, but by the amount of lost federal match money as well, or 

approximately another $680,000.  Thus, funding gates at a crossing not on the Priority List could mean that several crossings with higher exposure indices would go unimproved.
  

85. Strafford was scheduled for an upgrade of its crossing in 1998, but the State did not perform the upgrade.

Improvement of Strafford Crossing

86. The following measures would enhance safety at the Strafford crossing:

a. The Railroad could shorten the circuitry on the main line to provide 30 seconds warning time for a 50 mph train.  The Railroad could install new motion detector circuitry on the siding and shorten the starts to provide a 30-second warning for 10 mph trains.

b. The Railroad could be required to mark the rails on the siding track at 250 feet on both sides of the crossing and to keep all railcars beyond this distance from the crossing to insure good sight distance for motorists when a train is in the siding.  If it is necessary to set cars closer than 250 feet, the Railroad could place a flag man at the crossing.

c. The City of Strafford could increase its efforts to stop motorist violations at the crossing signal.  The City and the Railroad could work on some joint projects to improve the driving habits of its motorists when the lights are flashing and trains are approaching.

d. The City could install “Do Not Stop on Tracks” signs for northbound traffic.

e. The Railroad and the City could work together to provide and promote Operation Lifesaver training and/or presentations to as many residents in and around the City as possible.

87. The addition of crossing gates to the existing active warning device at the Strafford crossing is not necessary for the adequate protection and safety of vehicular and train traffic traversing the crossing, and would not promote public safety.

Conclusions of Law


The AHC has jurisdiction to determine the manner of grade crossing protection, including the power to prescribe how grade crossing protection costs will be allocated.  Sections 389.005 and 389.610.  The Committee has the burden of presenting a preponderance of evidence that the alteration of the crossing would promote the public safety and not adversely affect public necessity.  Section 389.610 provides:


4.  The highways and transportation commission shall have the exclusive power to determine and prescribe the manner, including the particular point of crossing, and the terms of installation, operation, maintenance, apportionment of expenses, use and warning devices of each crossing of a public road, street or highway by a railroad or street railroad, and of one railroad or street railroad by another railroad or street railroad.  In order to facilitate such determinations, the highways and transportation commission may adopt pertinent provisions of The Manual on Uniform Traffic Control Devices for Streets and Highways or other national standards.


5.  The highways and transportation commission shall have the exclusive power to alter or abolish any crossing, at grade or otherwise, of a railroad or street railroad by a public road, highway or street whenever the highways and transportation commission finds that public necessity will not be adversely affected and public safety will be promoted by so altering or abolishing such crossing, and to require, where, in its judgment it would be practicable, a separation of grades at any crossing heretofore or 

hereafter established, and to prescribe the terms upon which such separation shall be made.


6.  The highways and transportation commission shall have the exclusive power to prescribe the proportion in which the expense of the construction, installation, alteration or abolition of such crossings, the separation of grades, and the continued maintenance thereof, shall be divided between the railroad, street railroad, and the state, county, municipality or other public authority in interest.


7.  Any agreement entered into after October 13, 1963, between a railroad or street railroad and the state, county, municipality or other public authority in interest, as to the apportionment of any cost mentioned in this section shall be final and binding upon the filing with the highways and transportation commission of an executed copy of such agreement.  If such parties are unable to agree upon the apportionment of the cost, the highways and transportation commission shall apportion the cost among the parties according to the benefits accruing to each.  In determining such benefits, the highways and transportation commission shall consider all relevant factors including volume, speed and type of vehicular traffic, volume, speed and type of train traffic, and advantages to the public and to such railroad or street railroad resulting from the elimination of delays and the reduction of hazard at the crossing.

*   *   *


9.  The exclusive power of the highways and transportation commission pursuant to this section shall be subject to review, determination, and prescription by the administrative hearing commission, upon application to that commission by any interested party.  Upon filing of an application pursuant to this subsection, the administrative hearing commission is vested with the exclusive power of the highways and transportation commission otherwise provided in this section, with reference to matters reviewed, determined or prescribed by the administrative hearing commission.

(Emphasis added.)  In a zoning context, “public necessity” has been defined as “public interest and welfare.”  State ex rel. Columbia Tower v. Boone County, 829 S.W.2d 534, 538 (Mo. App., W.D. 1992).  The court in that case stated that public necessity for the issuance of a conditional use 

permit meant “that the public interest and welfare must be great enough to outweigh the individual interests adversely affected in the event the conditional use permit is granted.”

The jurisdiction of the AHC is also set forth in § 621.040:

Notwithstanding the provisions of section 621.015, to the contrary, after July 11, 2002, all individuals authorized on that date as administrative law judges of the division of motor carrier and railroad safety within the department of economic development shall be commissioners of the administrative hearing commission within the office of administration, and shall serve out the unexpired remainder of their terms as commissioners. . . .  The administrative hearing commission shall have jurisdiction to conduct hearings, make findings of fact and conclusions of law, and issue orders in all applicable cases relating to motor carrier and railroad regulation transferred to the highways and transportation commission pursuant to this section and sections 104.805, 226.008, 389.005, and 389.610, RSMo, except that, notwithstanding any provision of law to the contrary, the highways and transportation commission may issue final agency orders without involvement of the administrative hearing commission in relation to:

(1) Uncontested motor carrier cases, and other uncontested motor carrier matters, or in which all parties have waived a hearing in writing; and

(2) Approval of settlement agreements or issuance of consent orders in motor carrier or railroad enforcement cases, if all parties have consented in writing to the issuance of the commissioner’s order.

We weigh the factual considerations in each case in light of the standards set forth in the statute.  State ex rel. St. Louis-San Francisco Ry. v. Public Service Comm’n, 53 S.W.2d 868, 870-71 (Mo. 1932).

The Committee asks the AHC to order the installation of the gates at the crossing with 90% of the costs allocated to the Railroad and/or the State.  With regard to state funds, 4 CSR 265-8.071 provides:

(1) Use of the Grade Crossing Safety Account (account) to pay for installation, construction or reconstruction of automatic signals or other safety devices or other safety improvements at crossings of railroads and public roads, streets or highways may be initiated by a 

complaint of twenty-five (25) or more individuals filed with the Division of Transportation (division) within the Department of Economic Development, or by an application or complaint filed with the division by a governmental entity, railroad corporation, the division staff or any person who is a party to a proceeding under section 389.610, RSMo.  Use of the account shall be limited as provided in section 1 of Senate Bill No. 765, 86th General Assembly, 2nd Regular Session (1992).

*   *   *

(3) In all proceedings where the use of the account has been requested by any party, the division staff shall, and any other party to the proceeding may present evidence on each of the following matters:


(A) The costs of the proposed installation, construction or reconstruction of the automatic signals or other safety devices or other safety improvements;


(B) Whether any part of those costs can be paid from funds available under any federal program or federal-aid highway act;


(C) The location of the crossing in question;


(D) The amount of funds in the account and whether the expected expenditure called for will exceed the funds in the fiscal year in which the expenditure is to be made;


(E) The approximate time for completion of the proposed installation, construction or reconstruction, the approximate date for a payout of the funds and the legal entity entitled to be reimbursed;


(F) Whether or not interim payments should be made; and if so, the amount and conditions upon which those interim payments should be paid out; and


(G) Whether any part of the costs of the installation, construction or reconstruction can be paid from the Grade Crossing Account, until all funds in the Grade Crossing Account created under Chapter 152, RSMo have been encumbered or expended.

(Emphasis added.)  Section 389.612, RSMo 2000, describes the grade crossing safety account.  There are no statutes governing the expenditure of railroad funds for safety improvements.  

However, § 389.610.7 provides that costs must be appropriated among parties according to the benefits accruing to each.

Crossing Gates

The Railroad’s and Department’s expert witnesses testified that the flashing light signal provides adequate public protection at the Washington Street crossing.  The Department argued that we should consider § 389.614, RSMo 2000, which states:

Railroad warning devices which are installed or maintained by order or by rule of the division of motor carrier and railroad safety are presumed to be adequate and appropriate warning devices for the crossing.  All railroads shall continue to exercise reasonable care at railroad crossings for the safety of the members of the public using the crossing.

We are not sure that this statute applies in this case.  The 1992 law references the Division, which did not exist in 1969, when the Public Service Commission ordered the installation of the Strafford signal, or in 1973, when the signal was installed.  Even if it applied, the law would merely set up a presumption of adequacy that could be refuted.  Because the Committee has the burden of proof in this case, we will not make the presumption that the signal is adequate, but will consider the testimony of all the parties and make our decision accordingly.

The Committee argued that the crossing is unsafe because of the proximity of the school and a propane business to the crossing.  However, Jerol Stone, Coordinator of Field Safety Support with the Railroad, testified that it is not unusual for schools to be close to crossings and that bus drivers and trucks transporting hazardous materials are required to stop at the crossing whether there are stop signs, lights or gates, or nothing.

The installation of the gates would not solve many of the safety problems outlined by the Committee.  There is little space between Highway OO and the Railroad track, and traffic backs up while drivers are waiting at the crossing.  Gates would not solve this problem.  Testimony that it 

was difficult to see whether the lights were flashing because of the sun was countered by other testimony, pointing out that all of the lights flashing will not be at the same angle to the sun, and therefore some lights would be visible to the motorist.  The summer 2002 accident in which the women were crossing to attend the senior center was caused by traffic congestion, which the witness admitted would not be fixed by gates.

The expert witnesses agreed that gates at a crossing provide a higher level of warning, but that the decision to heed the warning is entirely that of the motorist.  There are accidents and fatalities at gated crossings.  According to statistics provided by the Department, there was only a 4% difference between the number of accidents at gated crossings and crossings with flashing lights for the period 1999 to 2002.

Considering the physical features of the Washington Street crossing and the small area for cars to line up and wait at the crossing, there was even testimony that gate arms could make the crossing less safe than it is with only the flashing lights.  The Railroad’s expert witness, Richard T. Mooney, testified as follows:


Q:  In your testimony a little earlier you described – well, you explain I think or made the statement that the addition of gate arms could sometime improve a crossing and they could sometime be an impediment at a crossing; is that correct?


A:  Yes.


Q:  Could you explain that just a little bit further so her Honor understands how gate arms can sometimes actually be an impediment to safety as opposed to just an improvement?


A:  Well, in this case you have the close proximity of Highway OO which is 75 feet away and you don’t have much of a queueing area or storage for once vehicles pull across.  And unfortunately some vehicles, they need by law when they cross a crossing they have to be able to pull completely across.  If they don’t, then they’re violating the law, the traffic laws.  And unfortunately people are in a hurry, gets back to impatience, they stack up, they pull right up behind somebody.  If the gates come 

down, let’s say there’s vehicles in there or trucks in that queue area, if the gates come down behind somebody, they can panic.  If there’s a vehicle in front of them, they don’t know where to go.  If there’s a gate there, they’re afraid to break it or whatever unfortunately and they’ll get stuck there in traffic and panic, not get out of the vehicle, sit there and get hit.  It’s happened across the country.


Q:  So it is a fact that occasionally gates can contribute to a crossing, grade crossing accident and not simply make the situation better?


A:  Yes, that’s where comes in the diagnostic team needs to evaluate all those criteria parameters that are there at the crossing and make the best judgment as to what should go in and how it should function.


Q:  As a matter of fact, under the state system, if a crossing was eligible under the funding criteria you’ve talked about by having, if it were already automated having a 5,000 or higher exposure index or otherwise, three accidents within five years, whatever, if it were eligible for improvements, even though since about 1990 the state has typically always installed gates with the automated flashing lights, the diagnostic team that ultimately reviews that crossing that has just become eligible very well might decide against recommending gates for a reason like you’ve just described in a specific instance?


A:  They could.

(Tr. at 651-53.)


The Committee’s witness testimony did establish one clear problem with the crossing.  Drivers are ignoring the flashing lights.  Both the motorists and the Railroad bear some responsibility for this.  The flashing lights are sometimes activated when there is no train coming and the Railroad has parked cars too close to the crossing.  The drivers in Strafford do not trust the flashing lights signal at the crossing.  The lights force them to wait at the crossing for long periods of time, when they can see that no train is coming.  It is questionable whether gates, per se, would solve this problem either.  After a driver sits at a gated crossing for a period of time without seeing a train, there would be a similar temptation to go around the gate and cross the tracks.


The Committee presented evidence of other factors that could be considered in deciding which crossings should have priority for safety improvements, such as proximity to schools.  We agree that those might be worthy criteria.  However, the Department presented compelling evidence that the use of the Exposure Index and the Priority List, in their current form, have been very effective in reducing accidents and deaths at railroad crossings and, therefore, in advancing the statutory goal of promoting public Safety.  


We acknowledge that the death of Almus Wilson at the crossing in 2001 was a tragic event, and we do not mean to imply that a crossing ranked low on the Priority List could never make the showing of public necessity and public safety necessary to convince us to order the requested improvement and apportion those costs.  However, the best way to promote public safety without adversely affecting public necessity in this case would be to fix the existing signal, rather than to add gates to it.  The Railroad must take affirmative steps to reestablish the effectiveness of the crossing signal and to make the crossing safer by providing flag men when necessary.  Therefore, we consider the recommendations presented to us in the discussion that follows, and we order two additional measures that we believe will enhance safety.

Normally we would not reach the issue of funding because we are not ordering the installation of the gates.  However, there was testimony that if the state is forced to fund the requested improvement, it would actually impair public safety because funds would not be available to improve more dangerous crossings.  Moreover, the benefit to the Railroad would be minimal in this case.  We do not order the Department or the Railroad to fund the requested improvement.

Authority to Order Other Safety Measures

There is a question as to whether the AHC has the authority in this case to order the safety measures recommended for the crossing by the Railroad’s expert at the hearing.  The 

recommendations involve the City and the Railroad.  Although the City did not present evidence at the hearing, it was made a party to the proceeding by order dated April 4, 2002.  Therefore, it is subject to our order in this case.

The Railroad argues that we have this authority under § 389.610.  The Department references this statute and also argues that we have authority under § 389.645, RSMo 2000, which provides:

The division, upon application or complaint by a city, town or village, or upon its own motion, may regulate the crossing within a municipality of a highway, street or roadway with railroad tracks, require precautions, regulate the running, handling and operation of railway engines and cars, govern the speed of railway engines, cars and trains, and make and enforce orders and restrictions to promote public safety and convenience at such crossings and on such railroad tracks.

(Emphasis added.)  The AHC has the authority that was vested in the Division.

The Committee admits that the AHC has jurisdiction to order recommendations (a) and (b) as listed in Finding 86, but disputes the AHC’s authority to order the City to better enforce laws at its crossing, to install signs, or to work with the Railroad.

We determine that we have jurisdiction over the safety issues involved at this crossing and that we have jurisdiction to order the City to perform certain acts.  We order it to install the sign as recommended, at its expense.  However, we will not order such things as would be almost impossible to measure – better crossing enforcement or a better working relationship with the Railroad.  We order the Railroad to make Operation Lifesaver accessible to the City, as it has in the past.  We note that working towards improving driving habits and driver education are goals that the City and Railroad should be pursuing without our order.
Order
a. The Railroad shall shorten the circuitry on the main line to provide 30 seconds warning time for a 50 mph train.  The Railroad shall install new motion detector 

circuitry on the siding and shorten the starts to provide a 30-second warning for 10 mph trains.  This shall be at the expense of the Railroad.

b. The Railroad shall mark the rails on the siding track at 250 feet on both sides of the crossing and shall keep all railcars beyond this distance from the crossing to insure good sight distance for motorists when a train is in the siding.  If it is necessary to set cars closer than 250 feet, the Railroad shall in every case place a flag man at the crossing at its expense.

c. The City shall install “Do Not Stop on Tracks” signs for northbound traffic at its expense.

d. The Department and the Railroad shall post a sign on both sides of the crossing with lettering large enough to be legible to a crossing motorist that provides telephone numbers to call the Railroad and the Department to report crossing-related problems so that the Railroad will be better able to ameliorate such conditions and the Department may improve its enforcement efforts at the crossing.  We order the Department and the Railroad to share this cost evenly.

e. We order the Railroad to report all such calls to the Department on a periodic basis to be decided by the parties.

We do not order any party to install crossing gates at the crossing of the Railroad with Washington Street (US DOT #673 225E).


SO ORDERED on July 24, 2003. 



_______________________________



KAREN A. WINN



Commissioner

	�Although the Committee styled the case as a crossing with Washington Street and OO Highway, we note that only Washington Street crosses the tracks.  Highway OO runs parallel to the tracks.


	�Statutory references, unless otherwise noted, are to the 2002 supplement to the Revised Statutes of Missouri.


	�Tr. at 115.


	�A reduction of Petitioner’s Exhibit 50, a hand-drawn map of the area in question, is attached to this decision as Attachment A.


	�Tr. at 299.


	�Tr. at 286.


	�The number of trains per day is disputed, but we have made our finding based on testimony from the Railroad’s division train master and the Department’s railroad safety specialist.


	�A low volume track.  Three other tracks running out of Springfield operate over 20 trains per day.  


	�Id. at 694-95.  There was some sight obstruction, but this is not used to calculate the exposure index number at active warning crossings.  (Tr. at 721.)  Line of sight visibility down the tracks is not as important if there are flashing lights.  The importance of line of sight is visibility to the crossing itself so that the driver can see the lights.  (Tr. at 533-34.)


	�Id. at 307.


	�The MHTC’s attorney asserted in the hearing that leaving the trains closer than 250 feet from the crossing was not discretionary and violated a state regulation, but we make no finding on that.  (Tr. at 315-16, 759-67.)  This is not a disciplinary case against the Railroad.


	�Tr. at 296, 298, 323.


	�Id. at 563.


	�Id. at 427.


	�Id. at 364.  Another Railroad witness testified that the replacement occurred in 1995.  (Tr. at 427.)


	�The Railroad cannot delegate maintenance of the signal to the City.  (Tr. at 378.)


	�Id. at 333.


	�The signal gives the motoring public 20 seconds minimum warning time at the crossing for the timetable speed of the train at the particular crossing.  (Tr. at 334.)


	�Tr. at 335-36.


	�The island circuit is the portion of circuitry across the crossing to approximately 35 to 50 feet outside of the crossing.  (Tr. at 335.)


	�The power off indicator monitors to insure that there is power going to the crossing.  The crossing has a battery back-up system designed to last for three days.


	�Id. at 341-42.


	�Tr. at 77-78.


	�Id. at 91-92.


	�Id. at 393.


	�Id. at 103.


	�Id. at 108.


	�Tr. at 392.


	�Id. at 198-99.


	�Id. at 150-51, 156.


	�Tr. at 119-20, 129, 157.


	�Id. at 147, 182-83.


	�Id. at 497-98.


	�Id. at 341-42.


	�Id. at 109, 161.


	�Id. at 181.


	�Tr. at 259.


	�Id. at 279.


	�Id. at 385-86.


	�Tr. at 400.


	�Id. at 499.


	�Id. at 652.


	�Id. at 396.


	�Exhibit 35; Tr. at 570-72.


	�There was some testimony that the Railroad would derive benefit from enhanced safety measures because the exposure to liability for an accident is less.


	�Tr. at 435, 578.


	�Id. at 698.


	�Id. at 655.


	�Id. at 565.


	�Tr. at 560.


	�Id. at 665.


	�Id. at 561.


	�Id. at 564.


	�Tr. at 563-64.


	�Id. at 593.


	�Id. at 698-700.


	�Id. at 702.


	�Id. at 703.


	�Tr. at 429-30.


	�Id. at 575.


	�Id. at 709.  The Department’s railroad safety specialist, Bruce Chinn, made this statement.  The rationale is that there will be no accidents between vehicles and trains if the crossing is closed and vehicles are not allowed to cross the track at that location.


	�Id. at 710-11.


	�No one argues that the AHC has the authority to order the installation of traffic lights, and the request for a signal is not clearly a part of the Committee’s petition.  However, the Department presented evidence from the traffic study as part of this crossing case, and no party objected to the testimony or evidence.  We make findings of fact on this topic for the record only.  (Tr. at 464.)


	�Tr at 465-66.


	�Id. at 467.


	�The Department’s witness, Leo Cologna, admitted that they had not counted the pedestrians, but he stated: “from my experience driving through this area there’s not enough pedestrians crossing 125 at Washington Street to meet the hourly requirements.”  (Tr. at 470.)  He stated that he drives through the area twice a day as part of his daily commute to and from work.


	�Cologna testified that he had never seen pedestrians cross at Washington Street in the last seven years.  (Tr. at 471.)


	�Tr. at 474.


	�Id. at 359, 369-70.


	�Id. at 37.


	�No one testifying for Strafford was able to testify that the City would not make the request.  (Tr. at 45-47.)


	�Id. at 781.


	�Thus, there would be a longer warning time for a train moving at 10 mph than one moving at 50 mph.  (Tr. at 370.)


	�Tr. at 451.


	�Id. at 47.


	�Id. at 777-80.


	�Tr. at 779-80.


	�No explanation was given for this failure.  Alan Baker, Strafford’s mayor, testified:  “In 1998, we were slated to upgrade that crossing our understanding through the state of Missouri and would have been completed last year and then the legislature changed the law and changed the statute which basically threw us back to square one.”  (Tr. at 48.)  The Committee’s attorney referred to “a change in Missouri statutes after 1999 with respect to funding of railroad crossing improvements.”  (Tr. at 620.)


	�Railroad Exhibit 36; Tr. at 580-82, 751.  These recommendations were made by the Railroad’s expert witness, Richard T. Mooney, and agreed to by the Department’s Railroad Safety Specialist, Bruce Chinn.
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