Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF THE MISSOURI
)

HIGHWAYS & TRANSPORTATION
)

COMMISSION REGARDING THE 
)

BURLINGTON NORTHERN & SANTA FE
)
No. 02-1229 RR

RAILWAY COMPANY’S CROSSING 
)


WITH I-44 (US DOT 664 612 F) IN 
)

PHELPS COUNTY, MISSOURI
)

DECISION AND ORDER


We grant the application of the Missouri Highways and Transportation Commission (MHTC) and approve the construction of a new grade separation structure (Improvement) to carry the westbound lane of I-44 over the Burlington Northern & Santa Fe Railway Company’s (Railroad) tracks at milepost 123.00 (US DOT #664 612 F), in  Phelps County, Missouri.  We also approve the removal of the existing grade separation structure once construction is complete.

Procedure


On August 2, 2002, the MHTC filed an application requesting an order for the Improvement.  Attached to the application is a Grade Separation Construction and Maintenance Agreement executed on behalf of the MHTC and the Railroad.


In the notice of application and order, dated August 22, 2002, we designated the Railroad as a party to this proceeding and directed it to respond to the application by September 11, 2002.  In accordance with the notice of application and order, the Railroad’s failure to respond is 

deemed a waiver of its right to a hearing.  In its application, the MHTC specifically waives any statutory hearing if no other party requests one.  

Jurisdiction


Effective July 11, 2002, SB 1202 (91st Gen. Assem. 2002) transferred jurisdiction of certain transportation cases to the Administrative Hearing Commission (AHC).  Former powers and duties of the Division of Motor Carrier and Railroad Safety were transferred by this bill to the MHTC, which acts through the Department of Transportation.  The MHTC has original jurisdiction over the Improvement,
 but submits it to the AHC as authorized by SB 1202.

Because no party requested a hearing in this matter, the AHC will issue its decision based upon the verified pleadings and supporting exhibits.  We make our findings of fact from the statements set forth in the application, the contract, and Exhibits 2 and 3, which have not been countered by any party.

Findings of Fact
1. The Railroad operates lines of its railway system through the state of Missouri, a portion of which extends through Phelps County, Missouri.  I-44 is a highway maintained by the MHTC as part of the state highway system.

2. A new grade separation structure is needed to carry the westbound lane of I-44 over the Railroad’s tracks at milepost 123.00.  When construction is completed, the existing grade separation structure must be removed.  The average daily vehicular traffic flow is 16,780 vehicles per day; the speed limit of the vehicular traffic is 70 mph; the volume of trains is 7 moves per day; and the timetable speed of the trains is 45 mph.

3. The cost for improvements at the subject grade crossing is estimated to be $4.5 million dollars.  The MHTC will pay 100% of the cost of the Improvement.  The Railroad has agreed in the contract to abide by the terms of 49 CFR, Part 220.

Conclusions of Law

We have jurisdiction to approve the application.  SB 1202.  The verified application and attached exhibits show that the Improvement is in the public interest, and we grant the application. 

Order
1. As proposed by the application and in accordance with the terms set forth therein, the MHTC shall build a new grade separation structure to carry the westbound land of I-44 over the Railroad’s tracks at milepost 123.00 in Phelps County, Missouri.

2. Construction of the grade separation structure shall be in accordance with 4 CSR 265-8.060.

3. When construction is completed, the MHTC shall remove the existing grade separation structure.  

4. The Railroad will abide by the terms of 49 CFR, Part 220, in that it will provide a qualified representative equipped with adequate communication devices when the MHTC contractor requests flagging services.  Unless these precautions are in place, work shall not be performed within a 25-foot distance from the track’s center, and workers shall not be permitted within a 25-foot distance from the track’s center.


SO ORDERED on September 18, 2002.  This order shall become effective on September 28, 2002.



_______________________________



CHRISTOPHER GRAHAM



Commissioner

	�Section 389.610.1, RSMo 2000, as amended by SB 1202.
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