Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 99-3150 PO




)

JOSEPH M. BURKHART,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On October 12, 1999, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline the peace officer certificate of Joseph M. Burkhart for misappropriating money entrusted to him by his employer.  We convened a hearing on the complaint on April 20, 2000.  Assistant Attorney General Wade Thomas represented the Director.  Tin Van Ronzelen of Cook, Vetter, Doerhoff and Landwehr represented Burkhart.  The parties waived written argument.  Our reporter filed the transcript on May 1, 2000.  

Findings of Fact

1. Burkhart holds, and held at all relevant times, current and active peace officer Certificate No. ###-##-####.  Burkhart is, and was at all relevant times, employed by the Lafayette County Sheriff’s Department.  He is also, and was at all relevant times, the officer in 

charge of the Lafayette County Narcotics Unit (the unit), a subdivision of the Lafayette County Sheriff’s Department governed by a board of directors (the board). 

2. The unit’s duty is criminal drug law enforcement.  It maintained a cash fund to be used only for undercover purchases of controlled substances, paying informants, and other miscellaneous expenses (the buy money).  The buy money consisted of county funds and federal funds.  It was kept in the unit’s evidence locker.  Burkhart was the custodian of the buy money.  

3. In July 1998, a co-worker asked Burkhart for some of the buy money to cover a check that was going to bounce.  Burkhart loaned him $300 of buy money that he carried on his person and $200 of buy money from the evidence locker.  Two days later, when the co-worker did not repay that amount as promised, Burkhart put $500 of his own money into the buy money.  

4. Burkhart informed the Lafayette County Sheriff of the incident, and the board learned of it also.  In June 1999, the board put Burkhart on probation and put a letter of reprimand in his personnel file.  If Burkhart continues to perform his duties as he has without incident, both the probation and the presence of the letter in his file will end one year from their inception. 

5. In March 2000, the board unanimously re-appointed Burkhart as the officer in charge of the unit.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint under section 590.135.6.
  The Director has the burden of proving that Burkhart has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director cites section 590.135.2(6), which allows discipline for:

(6) Gross misconduct indicating inability to function as a peace officer[.]

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).

Burkhart admitted that lending the buy money was wrong.  However, unrebutted expert testimony shows that it did not constitute gross misconduct.  We found that testimony credible, as our findings show.  Burkhart did not have the especially egregious mental state required by section 590.135.2(6).  His conduct, misguided though it was, was motivated by the desire to help a co-worker and not by personal gain.  On the contrary, he voluntarily incurred a $500 personal loss.  Further, the undisputed evidence shows that Burkhart is able to function as a peace officer.  The board’s reappointment of Burkhart as the officer in charge of the unit is persuasive evidence.  The board knew what he had done, and gave him probation and a reprimand, but did not consider him unable to function as a peace officer.  We conclude that Burkhart’s conduct did not constitute gross misconduct indicating an inability to function as a peace officer.

Summary


Burkhart is not subject to discipline under section 590.135.2(6).  


SO ORDERED on May 25, 2000.



_______________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri.
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