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)
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)




)
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)

DECISION


Nancy Burkett is subject to discipline for conduct relating to mishandling drugs.

Procedure


The State Board of Nursing (Board) filed a complaint on March 22, 2002.  The Board filed an amended complaint on September 12, 2002.  We convened a hearing on the amended complaint on September 13, 2002.  Assistant Attorney General Elena Vega represented the Board.  Though notified of the time and place of the hearing, Burkett made no appearance. 


At the hearing, we took with the case the admissibility of the Board’s Exhibits 7 and 8, affidavits signed seven days before the hearing.  They were not served on Burkett as set forth in section 536.070(12).  We exclude the Board’s Exhibits 7 and 8 from the record.  The last written argument was due on December 10, 2002. 

Findings of Fact

1. Burkett holds registered nurse License No. 069315.   

2. From January 23, 1999, to February 20, 1999, Burkett was employed in the intensive care unit (ICU) at Christian Hospital NE/NW (the hospital) in Florissant, Missouri.  Burkett’s employer and her colleagues trusted her, and she had a professional duty, to follow hospital policies, to accurately document all medications withdrawn and administered, and to properly account for all medications delivered by the pharmacy.  

3. While employed at the hospital, Burkett gave her access code for the hospital’s Pyxis machine (an automated drug dispenser) to unlicensed personnel who were unauthorized to make withdrawals from the Pyxis.
  

4. On February 19, 1999, Burkett tried to obtain Dilaudid without a prescription by writing “Dilaudid 4 mg IM today” for a patient, and presenting the writing to the ICU as a physician’s telephone order.  The physician made no such order.  

5. On February 20, 1999, Burkett received and signed for a delivery from the pharmacy that included a sealed box of ten Dilaudid injectables.  Burkett did not count them or record them on unit records.  They were missing at the end of her shift.
   

6. The conduct in Findings 3, 4, and 5 was contrary to hospital policy.  The hospital terminated Burkett on March 3, 1999.  

Conclusions of Law

We have jurisdiction to hear the Board’s amended complaint.  Section 335.066.2.
  The Board has the burden to prove that Burkett has committed an act for which the law allows 

discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Board cites section 335.066.2, which allows discipline for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

(12) Violation of any professional trust or confidence[.]

All the alleged conduct occurred in Burkett’s performance of an RN’s functions or duties.  We may infer the requisite mental state from the conduct of the licensee "in light of all surrounding circumstances."  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).

Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Findings 3, 4, and 5 show that Burkett generally was not disposed to use her professional abilities.  Therefore, we conclude that Burkett is subject to discipline under section 335.066.2(5) for incompetence.  

Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.” Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The conduct in Findings 3, 4, and 5, was both wrongful and intentional.  Therefore, we conclude that Burkett is subject to discipline under section 335.066.2(5) for misconduct.  

Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan, 744 S.W.2d at 533.  

Intent and indifference are mutually exclusive.  Because we have found that Burkett acted intentionally, we conclude that she is not subject to discipline under section 335.066.2(5) for gross negligence.  

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  Id. at 744.  Finding 4 was an attempt to induce ICU unit personnel to part with Dilaudid by presenting a false order, which constitutes fraud, misrepresentation, and dishonesty.  Therefore, we conclude that Burkett is subject to discipline under section 335.066.2(5) for fraud, misrepresentation, and dishonesty.  

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  The Board’s witness testified that Burkett’s employer and colleagues trusted her to follow hospital policies, which the conduct at Findings 3, 4, and 5, violated.  We infer that such trust was based on her licensure as an RN.  Therefore, we conclude that Burkett is subject to discipline under section 335.066.2(12) for her violation of professional trust.  

Summary


Burkett is subject to discipline under section 335.066.2(5) and (12).  


SO ORDERED on December 23, 2002.



________________________________



KAREN A. WINN



Commissioner

�The amended complaint does not charge that this was merely a cover story for Burkett’s own diversion of the drugs as suggested at transcript page 46, line 12, to page 48, line 23. 





�The amended complaint does not charge Burkett with diversion, only with failing to count the medications received.  





�Statutory references are to the 2000 Revised Statutes of Missouri.
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