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DECISION


Houston Burke is subject to discipline under § 339.100.2(2), (4), (12), (15), and (16).

Procedure


On February 27, 2009, the Missouri Real Estate Commission (“MREC”) filed a complaint seeking disciplinary action against Burke’s real estate broker license.  Burke answered the complaint on May 4, 2009.  We held a hearing on October 5, 2010.  The MREC was represented at the hearing by Assistant Attorney General Shannon T. Kempf.  Neither Burke nor anyone representing him appeared at the hearing.  The MREC filed a written argument on December 20, 2010.  Burke did not file a written argument.
Findings of Fact
1. The MREC is an agency of the State of Missouri created and existing under             § 339.120 for the purpose of executing and enforcing the provisions of Chapter 339 of the Revised Statutes of Missouri relating to real estate salespersons and brokers.
2. Burke was a licensed real estate broker.  His license was current and active at all relevant times.  Burke’s license expired when he failed to renew it by June 30, 2010.
3. Burke was employed by Asset Realty Company, Incorporated (“Asset Realty”) of St. Louis, Missouri, as a real estate agent at all relevant times.
Tulane Property
4. LaRonda Martin was the owner of a residence at 7255 Tulane Avenue, St. Louis, Missouri 63130 (“Tulane residence”) in May 2005.
5. On May 27, 2005, Burke entered into a listing contract with Martin to serve as a seller’s agent for the sale of her Tulane residence.

6. Asset Realty served as the real estate broker (realtor) for the listing and sale of the Tulane residence.

7. The initial listing price of the Tulane residence was $230,000.

8. Lada Evans requested Burke to show her the Tulane residence on August 1, 2005.

9. On August 7, 2005, Burke presented Martin with a residential sale contract offer, No. 347899 (“sales contract”), prepared by Burke on behalf of Evans as an offer to purchase the Tulane residence for $210,000.

10. The sales contract was conditioned upon Evans obtaining financing at a rate that was not to exceed 7 percent amortized over 30 years.
11. The box on the sales contract for “Seller Take Back Note and Deed of Trust” was not marked, and there was not an agreement between Martin and Evans to accept a note or deed of trust as part of the sales contract.
12. At the time of the sales contract for the Tulane residence, the company MyCPR operated a “down-payment assistance” program.  Under this program, MyCPR deposited funds into a buyer’s bank account to be exclusively used by the buyer in a specific real estate purchase.  The seller of the real estate being purchased would reimburse MyCPR for its full outlay to the buyer and also pay a fee to MyCPR.

13. The sales contract did not include and did not disclose any agreement with Martin to pay MyCPR in exchange for MyCPR assisting Evans with her down payment toward the purchase of the Tulane residence.

14. On August 10, 2005, Martin accepted the offer from Evans that was presented and explained by Burke and signed the sales contract.

15. Martin did not sign a purported amendment to sale contract, dated October 20, 2005, that increased the purchase price to $235,000, and she never signed any other amendment to the sales contract.

16. The sale of the Tulane residence was originally scheduled to close by September 10, 2005; however, the closing date was repeatedly pushed back due to problems with Evans’ lender.
17. By October 20, 2005, Burke was informed by Evans’ lender that there were problems with Evans’ credit preventing her from qualifying for financing.

18. Delta Funding Corporation (“Delta Funding”) served as the lender for the purchase of the Tulane residence by Evans.

19. Davis Title & Abstract Company (“Davis Title”) served as the closing company for the sale of the Tulane residence.

20. On November 1, 2005, Martin signed her closing documents, and the sale of the Tulane residence closed although Martin did not receive any proceeds from the sale until November 2, 2005.

21. There were two seller’s HUD-1 closing statements for sale of the Tulane residence.  The first closing statement that was prepared was unacceptable to the lender because of the MyCPR fee included on the statement (“the preliminary HUD-1”).  The second closing statement that was prepared was used as the actual closing statement for the transaction (“the final HUD-1”).

22. Both HUD-1 closing statements were dated November 1, 2005, and the signature page of each has Martin’s signature.  The signature page is the last page of each statement and does not contain any information other than certifications and signatures.  Martin was not provided the opportunity to review and sign the final HUD-1.  Burke attached Martin’s signature page to the final HUD-1 without her knowledge.
23. At the closing on November 1, 2005, Martin only received, reviewed, and signed the preliminary HUD-1 closing statement.  The final HUD-1 closing statement was not provided to Martin to sign at closing, and she never reviewed the final HUD-1 closing statement until March 2006 when Martin’s attorney obtained the statement during her investigation of the sale of the Tulane residence.
24. On November 1, 2005, Burke was present at the closing and explained the transaction to Martin.

25. Martin believed that the preliminary HUD-1 closing statement was the actual and final HUD-1 closing statement used in the transaction because Burke did not describe it as a preliminary closing statement and did not inform her of the use of any different closing statement.  
26. The preliminary HUD-1 closing statement provided to Martin at the closing did not reflect the following terms of the sale:

a. the true and accurate amount that Martin ultimately received for the sale of the Tulane residence; and 

b. the commission on the sale was payable to Asset Realty rather than to Burke.

27. At the November 1, 2005, closing, Martin requested an explanation from Burke concerning line 401 of the preliminary HUD-1 closing statement provided to her that listed the contract sale price as $235,000.  The $235,000 sale price listed on the closing statement was $25,000 more than the $210,000 sale price that had been agreed to in the sales contract.  
28. Burke explained to Martin that she would not receive an additional $25,000 for the Tulane residence because it actually sold for $210,000.  Burke described the additional $25,000 as the result of Evans’ financing problems that required “extra fees” and “a different interest rate” to be added for Evans to cover her bad credit.
29. At the closing on November 1, 2005, Burke told Martin that her home had sold for $210,000 as represented in the sales contract in contradiction to the sale price shown on the preliminary HUD-1 closing statement provided to Martin at the closing and the final HUD-1 closing statement actually used for the transaction.  Martin had agreed to sell her home for $210,000 under the sales contract.  Burke confirmed to Martin that the Tulane residence had in fact sold for $210,000 upon the November 1, 2005, closing.
30. At the closing, Burke informed Martin for the first time that she will not receive the proceeds from the sale and that she will receive $37,000 of the proceeds over a period of years paid at the rate of $100 a month because Evans’ financing left a shortfall of approximately $37,000.  
31. Martin rejected this offer to sell the Tulane residence with a second deed of trust and seller take back note with monthly payments of $100 and countered with an offer of a second deed of trust and a seller take back note with monthly payments of at least $600 or $700 a month.  Burke told Martin that he would get Evans to agree to Martin’s counteroffer.  
32. Martin signed her closing documents on November 1, 2005, with Burke’s assurance that Evans would agree to Martin’s terms.
33. Based upon Burke’s promises, Martin believed that the sale of the Tulane residence would not close unless Evans agreed to the terms specified by Martin in her counteroffer.
34. Burke never amended the sales contract to reflect the terms specified by Martin on November 1, 2005.

35. Burke also promised Martin at the closing that he would not take a commission on the sale until Martin had received all of her proceeds from the sale, including the amount owed to Martin by Evans under the seller take back note.

36. On November 2, 2005, Martin presented Burke with a second deed of trust and seller take back note to be signed by Evans.  Burke told Martin that Evans would sign the note and that he would give the document to Davis Title to be filed along with the rest of the closing documents.
37. Davis Title issued Martin a check for $136,282.41 on November 2, 2005.

38. Burke delivered the check for $136,282.41 to Martin on November 2, 2005.

39. According to the preliminary HUD-1 closing statement reviewed and signed by Martin, she should have received a check for only $75,997.41 because the preliminary HUD-1 closing statement disclosed the MyCPR fee as a settlement charge to Martin.
40. The $136,282.41 amount received was consistent with the amount shown on the final HUD-1 closing statement that was not reviewed or signed by Martin, but to which a 
Martin signature page was attached.  The final HUD-1 closing statement failed to disclose the MyCPR fee; instead, it showed Martin receiving the entire proceeds.
41. The final HUD-1 closing statement that was not reviewed or signed by Martin was used as the seller’s closing statement used by the escrow agent for the sale of the Tulane residence.  By failing to show this closing statement to Martin, Burke failed to show Martin the actual seller’s closing statement for the sale of the Tulane residence.
42. Burke knew the dollar amount of the check from Davis Title he delivered to Martin.  Burke further knew that the preliminary HUD-1 closing statement was not the actual seller’s closing statement used by Davis Title for the transaction.  
43. Burke informed Martin that the check from Davis Title had to be divided into two checks because $60,250 of the $136,282.41 had nothing to do with Martin’s portion of the closing; instead, that money had to do with Lada Evans’ portion of the closing.  Two checks were needed:  one for Martin’s proceeds from the sale, and one to go to MyCPR.

44. Burke then took Martin to two banks in the St. Louis area attempting to have the check divided.  The second bank divided the check and issued a cashier’s check to Martin for approximately $75,000 and another cashier’s check payable to My CPR Foundation in the amount of $60,250.
45. Burke knew and understood MyCPR’s role in the sale of the Tulane residence.
46. Martin has no recollection of signing a contract with MyCPR, and Burke never explained to Martin MyCPR’s role in the sale of the Tulane residence.
47. Under the terms of the MyCPR contract, Martin was only obligated to pay to MyCPR the amount that was itemized on the closing agent’s HUD-1 settlement statement.

48. The closing agent’s final HUD-1 settlement statement did not itemize any amount that was owed to MyCPR by Martin.

49. Burke’s representations to Martin on November 1 and November 2, 2005, combined with his failure to show Martin the actual final HUD-1 closing statement used for the transaction led Martin to believe the following to be true concerning the sale of the Tulane residence:  (a) the transaction would not close absent Evans’ agreement to a seller take back note in the amount of $34,600 to be paid in monthly installments of $719.81, secured by a second deed of trust; (b) $60,250 of the $136,282.41 check presented to Martin by Burke was not actually her proceeds from the sale of the Tulane residence; and (c) Burke would not take his commission until Martin had received her full proceeds from the sale.

50. Martin expected to receive the first payment from Evans on the seller take back note in January 2006; however, no payment was received.

51. After not receiving the expected first payment from Evans, Martin called Burke and asked him why she had not received the check.  Burke never called her back with an explanation.  Martin left several messages that were never returned by Burke.
52. Martin hired attorney Katrina Jones in March 2006 for the purpose of contacting Burke to receive a copy of the signed note and second deed of trust.

53. Jones contacted Burke concerning the note and second deed of trust.  Burke stated that he would fax the documents to Jones’ office within a couple of days.  Burke never did.

54. Burke promised Martin that he would obtain Evans’ signature on the note and second deed of trust.  He failed to obtain Evans’ signature on those documents.
55. The failure to receive payment under a note and second deed of trust resulted in Martin suffering a loss of approximately $34,600 on the sale of the Tulane residence.
56. Despite his promise not to take a commission until Martin had received all of her proceeds from the sale of the Tulane residence, Burke received a $3,000 commission for the sale on November 2, 2005.

57. The commission for Burke’s work on the sale of the Tulane residence was properly payable to Asset Realty.

58. Asset Realty was unaware of the closing of the Tulane residence sale and never received payment of its commission.

59. Martin did not receive or sign the final HUD-1 closing statement.  It listed the sale price of the Tulane residence as $235,000, Martin’s closing costs as $6,476.62, and did not disclose the payment to MyCPR in the amount of $60,285 as part of Martin’s closing costs.

60. The final HUD-1 closing statement, which was not signed or reviewed by Martin, did not include the following terms of sale for the Tulane residence:

a. the true and accurate sale price of the Tulane residence;
b. Martin’s $60,250 payment to MyCPR to reimburse MyCPR for the funds it had provided to Lada Evans for her down payment on the Tulane residence, less MyCPR’s $1,500 fee for the down payment;
c. Evans’ promise to provide a promissory note and second deed of trust to Martin for some or all of the funds paid by Martin to MyCPR; and

d. The commission for the sale was payable to Asset Realty rather than to Burke.

Carole Lane Property
61. On November 19, 2008, the MREC received a complaint against Burke concerning a real estate transaction for a property located at 1 Carole Lane, Frontenac, Missouri (“Carole Lane complaint”).
62. On November 19, 2008, the MREC sent a letter for Burke to 11592 Tivoli Lane, St. Louis, Missouri, which was the address that Burke registered with the MREC.  The letter was to notify Burke that the MREC had received the Carole Lane complaint against him and 
requesting that he respond to the allegations in writing and furnish copies of all pertinent documents related to the allegations of the complaint within thirty days.

63. Burke did not respond to the November 19 letter.
64. On December 31, 2008, the MREC sent a second letter to Burke at the Tivoli Lane address to notify Burke that a response from him was not received within thirty days of the November 19 letter, that the MREC would review the Carole Lane complaint at its next meeting with or without the benefit of a response from Burke, and that the MREC would take into account his apparent violation of 20 CSR 2250-8.170(1).
65. On February 2, 2009, the MREC received a letter from Burke responding to the Carole Lane complaint.  

66. February 2, 2009, was 75 days after the MREC’s November 19, 2008, letter and 33 days after the MREC’s December 31, 2008, letter.

Conclusions of Law

We have jurisdiction.
  The MREC has the burden of proving by a preponderance of the credible evidence that Burke has committed an act for which the law allows discipline.
  “’Preponderance of the evidence’ is defined as that degree of evidence that ‘is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.’”
  The MREC meets this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.


The MREC argues that there is cause for discipline under § 339.100:

2.  The [MREC] may cause a complaint to be filed with the administrative hearing commission as provided by the provisions of chapter 621 against any person or entity licensed under this chapter or any licensee who has failed to renew or has surrendered his or her individual or entity license for any one or any combination of the following acts:
*   *   *

(2) Making substantial misrepresentations or false promises or suppression, concealment or omission of material facts in the conduct of his or her business or pursuing a flagrant and continued course of misrepresentation through agents, salespersons, advertising or otherwise in any transaction;
*   *   *
(4) Representing to any lender, guaranteeing agency, or any other interested party, either verbally or through the preparation of false documents, an amount in excess of the true and actual sale price of the real estate or terms differing from those actually agreed upon; 

*   *   *

(12) Accepting a commission or valuable consideration for the performance of any of the acts referred to in section 339.010 from any person except the broker with whom associated at the time the commission or valuable consideration was earned;
*   *   *

(15) Violation of, or attempting to violate, directly or indirectly, or assisting or enabling any person to violate, any provision of sections 339.010 to 339.180 and sections 339.710 to 339.860, or of any lawful rule adopted pursuant to sections 339.010 to 339.180 and sections 339.710 to 339.860;
(16) Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040;

*   *   *
(19) Any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, demonstrates bad faith or incompetence, misconduct, or gross negligence[.]
I.  Substantial Misrepresentations – Subdivision (2)


Misrepresentation is a falsehood or untruth made with the intention of deceiving.
  Burke made the following false and untrue statements to Martin in relation to the sale of the Tulane residence:

(1) he represented the preliminary HUD-1 closing statement as the actual final closing statement used for the sale of the Tulane residence; 
(2) he misstated the true and accurate sale price of the Tulane residence; 
(3) he misstated the actions that he would and he had undertaken to obtain a take back note and second deed of trust from Evans; 
(4) his representations regarding whether a take back note and second deed of trust had been executed by Evans; 
(5) his statements to Martin regarding her entitlement to certain proceeds from the sale of the Tulane residence; 
(6) his statements to Martin regarding the role of MyCPR in the sale; 
(7) his statements to Martin regarding her obligation to pay certain amounts to MyCPR from her proceeds of the sale; 
(8) his statements to Martin regarding whether or when he would accept a commission for the sale of the Tulane residence.

These aforementioned misstatements and falsehoods made by Burke constitute misrepresentations; in each case, he knew that the statements he made were false at the time of making them.  Therefore, we find cause to discipline Burke under § 339.100.2(2).
II.  Inflating Sales Price – Subdivision (4)


According to the sales contract entered into by Martin and Evans, the sale price of the Tulane residence was $210,000.  Martin did not enter into any amendment to the sales contract to increase the price of the Tulane residence to $235,000.  Burke, in having the preliminary 
HUD-1 closing statement prepared to reflect an increased sale price, was aware that the increased sale price represented on the preliminary HUD-1 closing statement was not the actual agreed-to sale price and explained the fictitious nature of the increased sale price to Martin at the closing on November 1, 2005.  
Martin did not receive, review, or sign the final HUD-1 closing statement provided to the lender, Delta Funding.  The final HUD-1 closing statement listed the price of the Tulane residence as $235,000 and failed to disclose the fee paid to MyCPR out of Martin’s proceeds to cover the down payment represented to have been paid by Evans.  Burke was aware, when Martin was not, of these inaccuracies on the final HUD-1 closing statement.  The final HUD-1 closing statement and the purported amendment to the sales contract that Martin did not sign hid the true and accurate sale price from Delta Funding.  Moreover, by failing to disclose the MyCPR fee, Delta Funding would be unable to determine from the closing statement that it was financing one hundred percent of the purchase price of the Tulane residence.  
Therefore, we find cause to discipline Burke under § 339.100.2(4) because he represented to an interested party a sale price in an amount in excess of the true and actual sale price of the real estate by having false and misleading documents prepared.
III.  Accepting a Commission from Someone 
Other Than the Broker – Subdivision (12)
Asset Realty served as the real estate broker for the listing and sale of the Tulane residence.  Burke was employed by Asset Realty as their sales agent handling the sale of the Tulane residence.  Therefore, Burke’s actions were within the scope of § 339.010.

Burke ensured that the final HUD-1 closing statement to be followed by Davis Title had the commission for the sale paid directly to him rather than to Asset Realty.  Burke received the commission on the sale of the Tulane residence on November 2, 2005.  Therefore, we find cause 
to discipline Burke under § 339.100.2(12) because he accepted a commission from a person other than Asset Realty.

IV.  Violation of Statutes and Regulations – Subdivision (15)
A.  Failing to Fulfill Duties and Obligations to Seller – § 339. 730
Section 339.730
 provides in part:

1.  A licensee representing a seller . . . as a seller's agent . . . shall be a limited agent with the following duties and obligations: 
*   *   *

(3) To promote the interests of the client with the utmost good faith, loyalty, and fidelity, including: 
(a) Seeking a price and terms which are acceptable to the client . . . . ; 
*   *   *

(c) Disclosing to the client all adverse material facts actually known or that should have been known by the licensee[.] 

On the day of closing, Burke informed Martin that the terms of sale had been changed.  In response, Martin instructed Burke to obtain agreement to a counteroffer concerning a take back note and second deed of trust.  Burke promised to do so and led Martin to believe that these terms were part of the sale.  Burke did not do as instructed, and the counteroffer terms were not made a part of the sale of the Tulane residence.


Burke did not tell Martin that she would not receive all of her proceeds from the sale.  Burke did not explain to Martin the role that MyCPR played in the sale or that Burke had committed Martin to paying MyCPR out of her proceeds.  The failure to disclose these material adverse terms resulted in Martin receiving less than she had agreed from the sale of the Tulane residence.


Burke’s actions were in violation of his duties and obligations to Martin as a seller’s agent because he failed to promote Martin’s interest with the utmost good faith, loyalty, and fidelity when he failed to seek the price and terms of sale that were acceptable to Martin and failed to disclose to Martin all of the known adverse material facts known to Burke concerning the sale of the Tulane residence.
B.  Failing to Properly Convey Offers 
and Counteroffers – 20 CSR 2250-8.100
MREC Rule 20 CSR 2250-8.100 states:

(1) Every licensee shall make certain that all of the terms and conditions authorized by the principal in a transaction are specified and included in an offer to sell or buy and shall not offer the property on any other terms.  Every written offer shall contain the legal description or property address, or both, and city where the property is located, or in the absence of, a clear description unmistakably identifying the property.

(2) Every licensee shall promptly tender to the seller or seller's agent every written offer to purchase and shall promptly tender to the buyer or buyer's agent any counteroffer made by the seller, including any back-up contracts properly identified as such, and upon procuring a proper acceptance of an offer to purchase shall promptly deliver copies of the same, signed by both buyer and seller, to each party to the transaction.  A buyer or seller must be promptly advised when an offer or counteroffer has been rejected.

(3) Any change to a contract shall be initialed by all buyers and sellers.  Acceptance of each fully executed contract shall include the date at which final agreement was reached either by 1) specific acknowledgement of final acceptance date; or 2) date of the last signature or initial to the contract.

Burke did not promptly inform Martin of the unilateral changes by Evans to her promised performance under the sales contract.  Burke also failed to convey the terms of Martin’s counteroffer to Evans and failed to ensure the terms of the counteroffer as he promised Martin he would do.  Burke also permitted a purported amendment to the sales contract to be considered 
part of the sale even though it was not agreed to or signed by Martin.  Burke’s conduct in handling the offers, counteroffers, and terms of the sale violated 20 CSR 2250-8.100(1)-(3).
C.  Failing to Properly Deliver Closing Statement – 10 CSR 2250-8.150

MREC Rule 20 CSR 2250-8.150 states:

(1) Every broker shall deliver or cause to have delivered to the buyer and the seller in every real estate transaction where s/he acts as a broker, at the time the transaction is consummated, a complete, accurate and detailed statement showing all material financial aspects of the transaction, including the true sale price, the earnest money received, any mortgages or deeds of trust of record, all money received by the broker in the transaction, the amount, and payee(s) of all disbursements made by the broker.  If the buyer and seller are represented by different brokers, it shall be the responsibility of the listing broker to deliver, or cause to have delivered, the closing statements.  If a broker personally handles a closing, on the day of closing the broker shall sign and date the closing statement.

(2) A broker may arrange for a closing to be administered by a title company, an escrow company, a lending institution or an attorney, in which case the broker shall not be required to sign the closing statement; however, it shall remain each broker's responsibility to require closing statements to be prepared, to review the closing statements to verify their accuracy and to deliver the closing statements to the buyer and the seller or cause them to be delivered.  The detailed closing statement shall contain all material financial aspects of the transaction, including the true sale price, the earnest money received, any mortgages or deeds of trust of record, all monies received by the broker, closing agent or company in the transaction, the amount, and payee(s) of all disbursements made by the broker, closing agency or company and the signatures of the buyer and seller.

Burke had the final HUD-1 closing statement, which was the actual seller’s closing statement, prepared and used for the transaction without permitting Martin to review or sign it.  Instead, Burke represented to Martin that the preliminary HUD-1 closing statement was used for the transaction.  The final HUD-1 closing statement varied materially from the preliminary HUD-1 closing statement received, reviewed, and signed by Martin.  Even after closing, Burke did not 
inform Martin that the final HUD-1 closing statement had been used for the transaction and never provided Martin with a copy of the final HUD-1 closing statement.  Burke’s conduct violated 20 CSR 2250-8.150(1) and (2).
D.  Failing to Respond to MREC Inquiry – 10 CSR 2250-8.170


MREC Rule 20 CSR 2250-8.170(1) states:

Failure of a licensee to respond in writing, within thirty (30) days from the date of the [MREC’s] written request or inquiry, mailed to the licensee’s address currently registered with the [MREC], will be sufficient grounds for taking disciplinary action against that licensee.

Burke failed to respond within thirty days to letters sent to his registered address from the MREC about the Carole Lane property in violation of 20 CSR 2250-8.170(1).


Therefore, we find cause to discipline Burke under § 339.100.2(15) for the above violations.
V.  Grounds for Refusing to Issue a License – Subdivision (16)


The MREC argues there is cause for discipline because Burke engaged in conduct that would be grounds for refusing to issue him a license.  


Section 339.040.1 states:

Licenses shall be granted only to persons who present . . . satisfactory proof to the [MREC] that they:

(1) Are persons of good moral character; and

(2) Bear a good reputation for honesty, integrity, and fair dealing; and

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.
A.  Good Moral Character
Good moral character is honesty, fairness, and respect for the law and the rights of others.
  The numerous misrepresentations made by Burke to Martin and others, and Burke’s misappropriation of a commission from his employer, demonstrate that he is not a person of good moral character.
B.  Reputation
Reputation means “the estimation in which one is generally held: the character commonly imputed to one as distinct from real or inherent character [.]”
  Reputation is “a consensus view of many people[.]”
  The MREC presented no evidence of Burke’s reputation.

C.  Competency

Competency, when referring to occupation, is the “the actual ability of a person to perform in that occupation.”
  Incompetency is a “state of being” amounting to an inability or unwillingness to function properly in an occupation.
  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts; it states that a license shall be granted only if the prospective licensee is “competent.”  This evaluation necessitates a broader-scale analysis, taking into account the licensee’s capacities and successes.  

Burke’s numerous and repeated wrongful actions demonstrate his unwillingness to function properly and in accord with the standards and practices for real estate broker-salespersons.  We find that Burke is not competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.

Consequently, there is cause to discipline Burke under § 339.100.2(16) because his conduct would serve as grounds for refusing to him a license under § 339.040.1(1) and (3).
VI.  Other Conduct – Subdivision (19)


The adjective “other” means “not the same : DIFFERENT <any [other] man would have done better>.”
  Therefore, subdivision (19) refers to conduct different than referred to in the remaining subdivisions of the statute.  We have found that the conduct at issue is cause for discipline under § 339.100.2(2), (4), (12), (15), and (16).  There is no “other” conduct not already addressed.  Therefore, we do not find cause to discipline Burke under § 339.100.2(19).
Summary

We find cause to discipline Burke under § 339.100.2(2), (4), (12), (15), and (16).  

SO ORDERED on March 3, 2011.



_________________________________


SREENIVASA   RAO   DANDAMUDI


Commissioner

�Statutory references are to the RSMo Supp. 2010 unless otherwise noted.


�Section 621.045.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000)(citation omitted).


�Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968).  


�Webster’s Third New International Dictionary 1445 (unabr. 1986).  


�RSMo 2000. 


�Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).


�Webster’s Third New International Dictionary 1929 (unabr. 1986).


�Haynam v. Laclede Elec. Coop, Inc., 827 S.W.2d 200, 206 (Mo. Banc 1992).


�See Section 1.020(8), RSMo 2000 (defining “incompetent” in relation to occupation ability).


	�Albanna v. State Bd. of Regis’n for the Healing Arts, 293 S.W.3d 423, 435 (Mo. banc 2009).


�Webster’s Third New International Dictionary 1598 (unabr. 1986).  





PAGE  
2

