Before the

Administrative Hearing Commission

State of Missouri

JAMES D. BURGESS,
)


)



Petitioner,
)




)


vs.

)

No.  06-0123 PO




)

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,

)




)



Respondent.
)

DECISION


The Director of the Department of Public Safety (“the Director”) has cause to deny 
James D. Burgess’ application for enrollment into the Missouri Sheriff’s Association Training Academy because Burgess committed the crime of assault in the third degree.
Procedure


On February 6, 2006, Burgess filed an appeal from the Director’s decision to deny Burgess’ application for enrollment into the Missouri Sheriff’s Association Training Academy.  We held our hearing on June 5, 2006.  Assistant Attorney General Theodore Bruce represented the Director.  Neither Burgess nor anyone representing him appeared.  The last written argument was due on August 21, 2006. 
Findings of Fact


1.
On November 21, 2001, Burgess’ wife was responsible for “babysitting” several minor children at the residence of her and Burgess.  She left the children in the care of Burgess while she and Burgess’ mother went shopping.

2.
One of the children, B.M., was a 21-month-old girl.  Burgess spanked B.M. twice with his hand when she would not stop playing with the Christmas tree.  

3.
Later, when B.M. was pulling at the tree again, Burgess hit her with a belt.  The belt left bruises on B.M.’s buttocks and on the back of her legs.  A laceration about an inch long on her buttocks appeared to have been caused by a belt buckle.  

4.
Burgess told his wife what he had done when she returned home.  His wife told B.M.’s mother.

5.
Burgess admitted that he hit B.M. with a belt when the police questioned him about the matter.


6.
On February 20, 2002, Burgess pled guilty to an information filed against him in the Circuit Court of Buchanan County.  The information charged “Assault 3rd Degree-With Physical Injury (Misdemeanor A RSMo : 565.070).”
  The court suspended the imposition of sentence and placed Burgess on one year of unsupervised probation, from which the court discharged Burgess on February 19, 2003.
Conclusions of Law


We have jurisdiction to hear Burgess’ complaint.
  Burgess has the burden of showing that he is qualified to enter the basic training course.
 
Section 590.100 provides: 

1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed. 
The Director argues that there is cause to deny Burgess’ application under § 590.080.2(2), which allows discipline if the person “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”  The allegations of conduct in the answer are as follows: 

13.  On or about November 21, 2001, the Petitioner committed the crime of assault in the third degree, Section 565.070, RSMo, by beating a minor with a belt and causing cuts, bruises and welts.

Section 565.070, RSMo 2000, provides:

1.  A person commits the crime of assault in the third degree if:

(1) The person attempts to cause or recklessly causes physical injury to another person[.]
Section 565.070.2, RSMo 2000, classifies the offense as a Class A misdemeanor.  Section 562.016, RSMo 2000, provides:


4.  A person "acts recklessly" or is reckless when he consciously disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.
Section 556.061 provides:

(20) "Physical injury" means physical pain, illness, or any impairment of physical condition[.]
The Director introduced the certified docket sheet from the criminal case filed against Burgess and the order of probation.  The docket sheet shows that Burgess pled guilty and that the court suspended the imposition of sentence and placed Burgess on probation.  A court’s 
acceptance of a guilty plea is a finding of guilt.
  A guilty plea is some evidence of the facts charged,
 but not conclusive evidence.  It is a declaration against interest, which the defendant may explain away.
  
Unfortunately, we cannot make findings of fact based on Burgess’ guilty plea.  A plea of guilty is an admission of the allegations in the charging document, in this case the information.  However, the Director did not include a copy of the information in the court documents in Exhibit A.  As a result, we do not know what allegations Burgess admitted to.  We cannot tell from the court records on what date the crime occurred, who the victim was, or how Burgess committed it.  In fact, there is nothing to show that the crime charged is based on the same events as alleged in paragraph 13 of the Director’s answer.  While Burgess states in his written argument that he pled guilty without being fully informed, we cannot know exactly what he was admitting to unless we know what factual allegations were included in the information.
The Director also introduced Exhibit B, the St. Joseph Police Department’s certified investigative reports of Burgess’ “spanking” of B.M. with a belt.  If these describe the events that resulted in the prosecution reflected in Exhibit A’s court records, they would normally be closed because the prosecution ended with a suspended imposition of sentence.
  Regardless of the fact that Burgess did not object because he did not appear at the hearing, we must determine whether the law allows the use of the investigative reports for the purpose offered because “[i]t is the use of the arrest information for a purpose unauthorized by law which renders the evidence incompetent.”
  Section 590.180 provides for the use of closed records in these proceedings:

3.  In any investigation, hearing, or other proceeding pursuant to this chapter, any record relating to any applicant or 
licensee shall be discoverable by the director and shall be admissible into evidence, regardless of any statutory or common law privilege or the status of any record as open or closed, including records in criminal cases whether or not a sentence has been imposed.  No person or entity shall withhold records or testimony bearing upon the fitness to be commissioned as a peace officer of any applicant or licensee on the ground of any privilege involving the applicant or licensee, with the exception of attorney-client privilege.
We have made our findings of fact on what Burgess did to B.M. based on the records in Exhibit B.  These investigative reports show that Burgess caused or recklessly caused physical injury to B.M. by hitting her in such a manner that he caused bruises and a laceration.  It is a fair inference that this caused pain to B.M., thus constituting “physical injury.”  
Burgess’ written argument states facts not in the record, such as he pled guilty only because his attorney told him to and because Burgess did not know what was in the investigative reports.  We cannot consider statements that were not introduced at our hearing.  This denies the Director his right to have the opportunity to object, cross-examine, impeach, or introduce evidence to the contrary.
  
Burgess makes two legal arguments.  He cites an Illinois case, People v. DeCaro, 
17 Ill.App.3d 553, 308 N.E.2d 196 (Ill. App. 1974), in which an elementary school teacher was convicted of battery for striking two eleven-year-old boys with a ruler hard enough to cause bruises.  The appellate court reversed based on an Illinois statute and Illinois case law giving teachers, specifically, the right to inflict corporal punishment.  Burgess is not a teacher, and B.M., not even two years old, is hardly a student.  Even more to the point, Illinois criminal law does not apply in Missouri.  Burgess cites no Missouri law giving him the right to inflict physical injury on a toddler while babysitting.
The second legal defense that Burgess raises is double jeopardy.  Double jeopardy is a constitutional limitation on the power of the State found in the Fifth Amendment to the United States Constitution and art. I, § 19, Mo. Constitution 1945.  
If Burgess is contending that the double jeopardy clauses render § 590.080.2(2) unconstitutional, we must leave it to a reviewing court to decide that issue.  We have no power to declare statutes unconstitutional.
  

Finally, Burgess asks us to consider certain mitigating factors.  We have no power to do so.  Section 590.100 provides: 

3.  Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the administrative hearing commission, which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and conclusions of law on the matter. The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section. . . .
Burgess may provide any mitigating circumstances to the Director.  The Director has discretion to consider whether he will grant the application, or grant it subject to probation, when he holds his hearing after receiving our decision.  Section 590.100 provides: 

4.  Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application.  If the licensee fails to appear at the director’s hearing, this shall constitute a waiver of the right to such hearing.

Summary


There is cause to deny Burgess’ application for enrollment into the Missouri Sheriff’s Association Training Academy because police investigative reports show that Burgess committed third degree assault.  

SO ORDERED on September 14, 2006.



________________________________



JUNE STRIEGEL DOUGHTY  


Commissioner

	�The description of the crime charges is taken from the docket sheet in Exhibit A because the information itself is not in evidence.  As indicated in the Conclusions of Law, there is nothing in the certified court records to connect the criminal case to Burgess’ hitting B.M. on November 21, 2001.


	�Section 590.080.3 and § 621.120, RSMo 2000. Statutory references are to the 2005 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


	�Section 621.120, RSMo 2000.


	�Missouri Real Estate Comm'n v. McCormick, 778 S.W.2d 303, 309 (Mo. App., S.D. 1989).  


	�Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).


	�Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).


	�Section 610.105.


	�State ex rel. Thurman v. Franklin, 810 S.W.2d 694, 698-99 (Mo. App., S.D. 1991). 


	�Section 536.070, RSMo 2000.


	�Williams v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).
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