Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)


)



Petitioner,
)




)


vs.

)

No.  07-0304 BN



)

APRIL BUNGART,

)




)



Respondent.
)

ORDER GRANTING PARTIAL SUMMARY DETERMINATION

The State Board of Nursing (“the Board”) has cause to discipline April Bungart because she pled guilty to receiving stolen property.


The Board has until August 16, 2007, to inform us whether it wants to proceed with the hearing scheduled for November 14, 2007, to present evidence on Cause 1 of its complaint; otherwise, we will dismiss Cause 1, cancel the hearing, and enter a final decision in accordance with this order.
Procedure


The Board filed a complaint.  Bungart was personally served with our notice of complaint/notice of hearing and a copy of the complaint on April 23, 2007.  Before that, on 
April 17, 2007, we received from the assistant attorney general representing the Board the original of a letter that Bungart sent to him.  Bungart requested an extension of time to answer 
the complaint because she was in the Women’s Eastern Reception and Diagnostic Correctional Center and had a release date of May 11, 2007.  We granted Bungart until June 1, 2007, to file her answer.  We have received no further communications from  Bungart. 

On June 29, 2007, the Board filed a motion for summary determination on Cause 2 of its complaint.  We gave Bungart until July 16, 2007, to respond, but she did not.

We may decide Cause 2 without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.
  Any party may establish facts by affidavit and by any other evidence admissible under the law.
  The Board has provided an affidavit and certified court records.  Once the Board has established a right to a favorable decision on Cause 2 as a matter of law, Bungart’s only recourse is to show by stipulation, pleading, discovery response of the adverse party, or other admissible evidence that one or more of the material facts shown by the Board is, in fact, genuinely disputed.
  If Bungart does not show any genuine dispute, we may enter a decision on Cause 2 in favor of the Board.  The following facts are not disputed.
Findings of Fact


1.
The Board licensed Bungart as a licensed practical nurse from November 20, 1997, until her licensed lapsed on May 31, 2004.

2.
On September 20, 2002, Bungart pled guilty, in the Circuit Court of Miller County, to the Class C felony of receiving stolen property.  The court suspended the imposition of sentence and imposed a five-year term of probation on Bungart.
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  


Section 335.066.2(2) allows discipline when:

[t]he person has . . . entered a plea of guilty . . . in a criminal prosecution pursuant to the laws of any state . . . for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Bungart pled guilty to receiving stolen property.  Section 570.080 defines the crime of receiving stolen property:

1.  A person commits the crime of receiving stolen property if for the purpose of depriving the owner of a lawful interest therein, he or she receives, retains or disposes of property of another knowing that it has been stolen, or believing that it has been stolen.
I.  An Offense Reasonably Related to 
the Qualifications, Functions or Duties 
of a Licensed Practical Nurse


One of the qualifications for a licensed practical nurse is good moral character.
  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Bungart pled guilty to a crime in which she acted “for the purpose of depriving the owner of a lawful interest” in his or her property.  The crime of receiving stolen property is related to the good moral character qualification because it is contrary to “honesty, fairness, and respect for the law and the rights of others.”  Therefore, there is cause for discipline under § 335.066.2(2).
II.  An Offense in Which an Essential Element is Dishonesty

The question is whether the offense of receiving stolen property is one necessitating proof of dishonesty – that is, always requiring that dishonesty be present as an element of the offense.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.
  An element of receiving stolen property that must be proven every time is that the defendant acted “for the purpose of depriving the owner of a lawful interest” in his or her property.  This constitutes dishonesty.  Therefore, there is cause for discipline under § 335.066.2(2).
III.  Offense Involving Moral Turpitude

Moral turpitude is:
 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In determining whether Bungart committed an offense involving moral turpitude, we consider the offense as defined by statute generally rather than as Bungart committed it specifically.
  Section 570.080.1 requires that a defendant act with the purpose to deprive the owner of property of his or her lawful interest in the property.  This constitutes moral turpitude because it is an act “contrary to the accepted and customary rule of right and duty between man and man” and is “contrary to . . . honesty.”  Therefore, there is cause for discipline under § 335.066.2(2).

Summary


There is cause to discipline Bungart under § 335.066.2(2) because she pled guilty to receiving stolen property, which is an offense reasonably related to the qualifications of a licensed practical nurse, has dishonesty as an essential element, and involves moral turpitude.

The Board shall inform us by August 16, 2007, whether it wants to proceed to hearing on the remainder of its complaint.


SO ORDERED on August 2, 2007.



________________________________



TERRY M. JARRETT   


Commissioner
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