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)
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)

No. 06-0121 DH





)

VALERIE BUNCH,

)





)



Respondent.
)

DECISION


The Department of Health and Senior Services (“the Department”) may discipline the day care license of Valerie Bunch for having at her facility too many children and a person who presented a threat to them.  

Procedure


The Department filed its complaint on February 3, 2006.  On February 10, 2006, we served Bunch with notice of this case, a copy of the complaint, and notice of the hearing by certified mail.  We convened the hearing on July 31, 2006.  Patricia Watkins represented the Department.  Bunch made no appearance.  The case was ready for our decision when our reporter filed the transcript on August 1, 2006.    
Findings of Fact

1. From 1993 to 1998, and resuming in 2003, Bunch provided day care under a license from the Department.    
2. By letter to Bunch dated March 2, 2005, the Department decided that Bunch’s husband, Timmy Bunch (“Timmy”), was a threat to children and was not permitted to be present during the facility’s hours of operation.  The Department based that decision on the Department of Social Services’ determination of probable cause dated March 21, 2004.  The probable cause determination stated that Timmy had physically abused his then 16-year-old daughter.
3. On March 16, 2005, Bunch filed a request for review of the Department’s determination that Timmy was a threat to children, but the Department maintained its decision by letter dated April 6, 2005.  Bunch’s license expired on May 31, 2005, and by letter of that date, the Department denied renewal of the license because Bunch would not agree to bar Timmy from the facility during child care hours.  On May 31, 2005, Bunch called the Department and requested a review of the Department’s determination, but the Department again maintained its determination by letter dated June 3, 2005.  By letter dated June 7, 2005, Bunch agreed to bar Timmy from the facility during child care hours.  
4. In reliance on that statement, the Department issued a license to Bunch on June 7, 2005.  The license authorizes care from 6:30 a.m. to 5:30 p.m. in Bunch’s home at 108 West Broadway, Hayti, Missouri, 63851 (“the facility”).  The license bars Timmy from the facility during child care hours.  Bunch told Timmy that he was not supposed to be in the facility when it was time for her to be inspected.  But in August 2005, Timmy started coming home from work to the facility for lunch most days.   
5. Bunch’s license allows care for 6-10 children, aged birth through 12 years, depending on the number of children under the age of two.  Bunch is licensed to care for six children with no more than three of those children under the age of two years with one adult caregiver.  She is also licensed to care for seven to ten children with no more than two of those children under the age of two years with one adult caregiver.
6. On October 25, 2005, the Department conducted an unannounced inspection.  Bunch had seven children in care with three children under the age of two years.  Bunch was the only approved caregiver in the facility.  
7. Also on that date, at 11:55 a.m., Timmy arrived for lunch at the facility, where his place at the kitchen table was set and ready for him.  The kitchen opens into the facility’s primary child care space with only a counter or bar dividing the kitchen from the primary child care space.  The children greeted Timmy by name, mingled around him, and spoke with him as he ate his meal.  Timmy left the facility at 12:20 p.m. 
8. By notice delivered on October 31, 2005, the Department proposed to immediately suspend Bunch’s license pending revocation.  On November 7, 2005, Bunch filed a request for hearing.  She appealed the proposed immediate suspension and proposed revocation.  By letter dated November 28, 2005, the Department maintained the immediate suspension of Bunch’s license.  By complaint filed with this Commission on February 3, 2006, the Department sought authority to discipline Bunch’s license.  
9. Bunch’s license is due to expire on May 31, 2007.  
Conclusions of Law


We have jurisdiction to hear the Department’s complaint.
  The Department has the authority to make regulations, the violation of which is cause for discipline under § 210.221.1:  
The [Department] shall have the following powers and duties:
*   *   *


(2) To inspect the conditions of the homes . . . in which the applicant operates a child-care facility, inspect their . . . premises and children being served, [and] deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions 
of sections 210.201 to 210.245 or the rules and regulations made by the [Department;]


(3) To promulgate and issue rules and regulations the [D]epartment deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children. . . .[
]
The Department argues that Bunch violated its regulations by allowing Timmy’s presence at the facility during child care hours and by exceeding her licensed capacity.  
I.  Screening for Child Abuse/Neglect

The Department argues that Bunch violated 19 CSR 30-61.105(1)(K):  
The provider, other household members and other child care personnel shall be screened for child abuse/neglect.  Any investigated allegation of child abuse or neglect involving these persons in which the investigator finds reasonable cause to believe that this person is the alleged perpetrator of child abuse or neglect, shall be evaluated by the [D]epartment.  After review, the [D]epartment may prohibit this person from being present in the home during child care hours[.]

The Department did not present any evidence that Bunch failed to screen for child abuse or neglect.  We find no cause to discipline Bunch for violating 19 CSR 30-61.105(1)(K).
II.  Health, Safety and Welfare of Children

The Department cites its Regulation 19 CSR 30-61.115(5):
Any household member or any person present at the home during hours in which child care is provided shall not present a threat to the health, safety or welfare of the children.

The Department determined that Timmy presented a threat to the health, safety or welfare of the children because the Department of Social Services issued a probable cause determination that Timmy had physically abused his then 16-year-old daughter.  Bunch does not contest that 
determination before us.  She violated Regulation 19 CSR 30-61.115(5) by allowing Timmy to be present at the home during hours in which child care is provided.  

III.  Good Character

The Department also cites its Regulation 19 CSR 30-61.105(1):

(D) Caregivers shall be of good character and intent[;]
*   *   *

(F) All caregivers shall cooperate with the [D]epartment.

We interpret “good character and intent” to be at least commensurate with the concept of “good moral character” used throughout the licensing laws.  It includes honesty and respect for the law.
  The Missouri Supreme Court has equated it with conformance to the ethical norms of a profession.
  In particular, the Missouri Court of Appeals has held that concealing material facts and dishonesty in professional dealings show lack of good moral character.
  Bunch’s surreptitious accommodation of Timmy during child care hours, contrary to her agreement with the Department, shows that she lacks good moral character.  Her violation of that license condition, despite the Department’s clear and repeated directives, constitutes a refusal to cooperate with the Department.  

We conclude that Bunch is subject to discipline for violating Regulation 19 CSR 30-61.105(1)(D) and (F).
IV.  Licensed Capacity

The Department asserts that Bunch violated 19 CSR 30-61.045(3)(U):
The number and ages of children a family day care home is authorized to have in care at any one time . . . shall not be exceeded except as permitted within these rules[;]
and 19 CSR 30-61.105(2)(A):  

If there is one (1) adult provider, the home may be licensed for up to six (6) children including a maximum of three (3) children under age two (2), or for up to ten (10) children including a maximum of two (2) children under age two (2), or both.  If only four (4) children are present, all the children may be under age two (2).

Bunch’s license specifies that she is authorized to care for six children with no more than three of those children under the age of two years with one adult caregiver.  She is also authorized to care for seven to ten children with no more than two of those children under the age of two years with one adult caregiver.  Bunch exceeded the authorized number and age of children at her facility, and she offers this Commission no exception permitted by the Department’s regulations.  We conclude that Bunch is subject to discipline for violating 19 CSR 30-61.045(3)(U).


Regulation 19 CSR 30-61.105(2)(A) sets out the Department’s authority to issue a license.  That regulation does not require or forbid Bunch to do anything, so she cannot violate it.  We conclude that Bunch did not violate 19 CSR 30-61.105(2)(A).  
Summary


The Department has cause to discipline Bunch’s license under § 210.221.1(2).

SO ORDERED on December 21, 2006.



________________________________




TERRY M. JARRETT




Commissioner
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