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)
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)

No.  08-0694 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We deny Darrell Buerky's application for a refund of motor vehicle sales tax.
Procedure


On April 16, 2008, Buerky filed a complaint appealing the denial of his application.  On May 12, 2008, the Director filed a motion for summary determination (“the motion”).
  Buerky responded to the motion in a telephone conference on June 27, 2008.  The reporter filed the transcript on July 1, 2008.  

The motion requests that we deny Buerky’s appeal without holding an evidentiary hearing.  We may grant the motion if the Director establishes facts that entitle him to a favorable decision and Buerky does not raise a genuine issue as to such facts.
  The Director seeks to 
establish the facts set forth in its complaint by his certified records.  The following facts are without dispute.
Findings of Fact


1.
On February 29, 2008, Buerky purchased a 2008 Chevrolet passenger car for $13,820.  He received a $500 rebate.  He received a credit of $27,000 toward the purchase price, resulting in a negative net price of $13,880.  The $27,000 credit was from the anticipated sale of Buerky’s 2004 Chevrolet.  Buerky did not pay sales tax.

2.
On March 28, 2008, Buerky sold the 2004 Chevrolet for $27,000.  

3.
On April 7, 2008, Buerky purchased a 2003 Chevrolet truck for the net price of $8,000.  Buerky tried to credit the $13,880 that remained from the $27,000 sale of the Chevrolet on March 28, 2008.  The Director’s fee office did not allow Buerky to do that.  Buerky paid $360 in sales tax on the purchase of the 2003 Chevrolet truck.

4.
Buerky applied to the Director for a refund of the $360 sales tax.  The Director denied the refund application.  
Conclusions of Law

We have jurisdiction.
  We are an agency separate and independent from the Department of Revenue.
  We decide Buerky’s appeal by finding the facts anew, applying existing law to them, and doing what the law requires the Director to do.
  Buerky has the burden of proof on the refund claim.
  In a motion for summary determination, the Director can prevail by establishing 
facts that negate, or show that Buerky cannot carry his burden of proof on, at least one required element of Buerky’s claim to a refund.
  


Section 144.020 levies a sales tax on the purchase of a motor vehicle.   Section 144.025 provides for sales tax credits.  It allows the purchaser of a motor vehicle (“taxpayer”) to reduce the purchase price on which sales tax is assessed (“purchase price”) by subtracting from it the trade-in allowance or the sale price of a motor vehicle that the taxpayer sells 180 days before or after the purchase.  Buerky wants to use the balance from the 2004 Chevrolet’s sale price to obtain a sales tax credit on a second purchase.

The Director contends that § 144.025 allows a taxpayer to apply a sale price against the purchase price of only one vehicle to obtain a sales tax credit.  Section 144.025 provides:


1.  Notwithstanding any other provisions of law to the contrary, in any retail sale other than retail sales governed by subsections 4 and 5 of this section, where any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged. . . .  Where the trade-in or exchange allowance plus any applicable rebate exceeds the purchase price of the purchased article there shall be no sales or use tax owed.  This section shall also apply to motor vehicles, trailers, boats, and outboard motors sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle, trailer, boat, or outboard motor within one hundred eighty days before or after the date of the sale of the original article and a bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing.  A copy of the bill of sale shall 
be left with the licensing office.  Where the subsequent motor vehicle, trailer, boat, or outboard motor is titled more than one hundred eighty days after the sale of the original motor vehicle, trailer, boat, or outboard motor, the allowance pursuant to this section shall be made if the person titling such article establishes that the purchase or contract to purchase was finalized prior to the expiration of the one hundred eighty-day period.
(Emphasis added.)  When interpreting a statute:

The primary rule in statutory construction is to ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider the words in their plain and ordinary meaning. . . .  When the legislative intent cannot be ascertained from the language of the statute, by giving it its plain 
and ordinary meaning, the statute is considered ambiguous. . . .  Ambiguity means “duplicity, indistinctness or uncertainty of meaning of an expression.” . . .  “The issue is not whether a particular word in a statute, considered in isolation, is ambiguous, but whether the statute itself is ambiguous.” . . .  Thus, the meaning of a particular word must be considered in the context of the entire statute in which it appears. . . .  Only when a statute is ambiguous can the rules of statutory construction be applied. . . .  “In construing an ambiguous statute, the ultimate guide is the intent of the legislature.”[
]
Any ambiguity in a statute granting tax credits is resolved by construing the statute strictly and narrowly against the taxpayer.
  


The plain wording of the statute – “if the seller purchases or contracts to purchase a subsequent motor vehicle” – is in the singular.  The purchaser may use the tax credit on only one purchase.  Even if the statute is considered ambiguous, we interpret the statute strictly and narrowly against the taxpayer, denying Buerky the credit toward a second purchase. 

We resolved this same issue against the taxpayer in Tunis v. Director of Revenue, 
No. 04-1046 RV (Nov. 12, 2004).  Tunis used a trade-in allowance as a credit that was more than the purchase price of the car he was buying.  Later, Tunis bought a 2004 Lexus, trading in 
another car whose trade-in allowance was less than the purchase price of the 2004 Lexus.  Tunis applied for an additional sales tax refund on the 2004 Lexus using the balance of the trade-in allowance that had exceeded the purchase price of the first car.  Reviewing three of our prior decisions in which we had reached different results, we decided that interpreting § 144.025’s tax credit narrowly and strictly against the taxpayer required us to deny the refund credit.  We concluded:

The statute does not expressly state that a trade-in credit may be a negative number and that the excess may be applied in a successive transaction.  Because the statute does not so provide, and, as a credit provision, it must be strictly construed against the 

taxpayer, we conclude that Tunis has already received the full amount of the credits allowed by law.  Because Tunis traded in a car that was worth more than the car he bought, he did not pay sales tax on his purchase of the 2000 BMW.  There is nothing to be refunded on that purchase.  Further, Tunis also received a trade-in allowance for a 1999 Lexus on his purchase of the 2004 Lexus.  Section 144.025 does not allow the excess from the first transaction to be used as a credit toward a future purchase.  Therefore, Tunis did not overpay tax.
 


During the telephone conference, Buerky contended that fee office employees told him that the law changed in September 2007 so that if he had purchased the 2008 Chevrolet and the 2003 Chevrolet on the same day and applied for both titles on the same day, within the 180-day period, they could have applied the $27,000 sale price of the 2004 Chevrolet to both purchases.  Buerky asks, “if it was good to be used on the same day, if I would have done both applications on the same day, why does two weeks later when I’m not outside the 180 days make a difference?”


We have examined the history of § 144.025 and the court decisions involving that statute and find no changes that were made in 2007.  Further, the law determines the incidence of 
taxation, and neither the Director nor his subordinates have the power to vary the force of the statutes.
    

The facts are undisputed, and the law entitles the Director to a favorable decision because § 144.025 does not allow Buerky to carry over the balance of the sale price from the 2004 Chevrolet to obtain a sales tax credit on a second purchase.  Therefore, we grant the motion in favor of the Director.
Summary


We deny Buerky’s refund application.

SO ORDERED on July 30, 2008.



________________________________



NIMROD T. CHAPEL, JR. 


Commissioner

	�The Director may file a motion for summary determination as a responsive pleading instead of filing an answer.  1 CSR 15-3.210(1)(O) and 3.380(4).  


	�1 CSR 15-3.440(3)(B)3.A.


	�Section 621.050.1, RSMo 2000.  Statutory references are to RSMo Supp. 2007, unless otherwise noted.


	�State ex rel. Missouri Director of Revenue v. Deutsch, 751 S.W.2d 132 (Mo. App., W.D. 1988); Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


	�Section 621.050.2, RSMo 2000.


�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  That case discusses Missouri Supreme Court Rule 74.04, to which our regulation on summary determination is sufficiently similar to make cases interpreting the rule helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).


	�Cook v. Newman, 142 S.W.3d 880, 886 (Mo. App., W.D. 2004).


	�Hermann v. Director of Revenue, 47 S.W.3d 362, 365 (Mo. banc 2001).


	�Tunis v. Director of Revenue, Case No. 04-1046 RV, at 6 (Nov. 12, 2004) (footnote omitted).


	�Tr. at 4.


	�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  In addition, we have no authority to supervise the Department of Revenue or its contractors.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).
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