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DECISION 


We find no cause to discipline Tamela Buerck’s professional nursing license.  The State Board of Nursing (“the Board”) has not shown that Buerck’s patient care was inadequate.   
Procedure


The Board filed a ten-count complaint on January 31, 2008, asserting that Buerck’s license is subject to discipline.  Buerck filed an answer on March 4, 2008. 
 
This Commission convened a hearing on the complaint on November 13, 2008.  Assistant Attorney General Jennifer E. Gardner represented the Board.  Buerck represented herself.  At the hearing, the Board agreed that it was proceeding on Counts III, VIII, IX and X, and was dismissing the remaining counts.  The matter became ready for our decision on February 9, 2009, when Buerck’s written argument was due.  Commissioner Nimrod T. Chapel, Jr., having read the full record including all the evidence, renders the decision.

Evidentiary Ruling


At the hearing, the Board objected to Respondent’s Exhibit 5 on the basis of hearsay.  We took the objection with the case.  “Hearsay is an out of court statement made by someone not before the court that is offered to prove the truth of the matter asserted.”
  Hearsay evidence and conclusions based upon hearsay do not qualify as “competent and substantial evidence upon the whole record.”
  We receive Respondent’s Exhibit 5 into evidence, but we do not consider any out-of-court statements contained therein.  
Findings of Fact


1.  The Board issued a registered professional nursing license to Buerck on July 8, 2003.  Buerck’s license is due to expire on April 30, 2009.  


2.  Buerck was employed by Southeast Hospital in Cape Girardeau, Missouri.  
Lasix

3.  On January 5, 2005, Buerck was working as a nurse in the Surgical Progressive Care Unit (“SPCU”) at Southeast Hospital.  One of her patients suffered from renal failure and required Lasix at specified times.  Lasix is a diuretic medication used to treat excessive fluid accumulation and swelling in patients suffering from heart failure, cirrhosis, chronic kidney failure, or nephritic syndrome.  


4.  Southeast Hospital’s policy requires nurses to follow physician orders when administering medications, including Lasix, to their patients.  


5.  It was hospital policy, and is also standard nursing practice, that medications could be given in an hour’s window before or after the scheduled time.  Buerck gave the Lasix to the patient approximately one hour and 45 minutes before it was scheduled.  Buerck discussed the 
matter with the charge nurse, who told her to go ahead and give the medication early rather than calling and waking up the doctor.  Southeast Hospital’s policies require an employee to follow a supervisor’s orders.
Telemetry and Insulin Drip

6.  On June 30, 2005, one of Buerck’s patients required regular telemetry measurements.  Telemetry is a medical procedure used to measure a patient’s EKG (electrocardiogram) pattern to determine if the patient is suffering from any form of irregular heart rhythm.  A telemetry pack is attached to the patient, but there is usually no screen set up in the patient’s room.  According to Southeast Hospital’s telemetry monitoring policy, the telemetry pack transmitter “sends ECG signal to the Receiver through the air via antennae along the hall, wall, ceiling.”    


7.  The patient also had a physician’s order for an insulin drip.  The physician’s order was written as follows:  

Insulin IV dosage regimen 6 units/hr.  If blood sugar drops 
< 75-100 mg/dl/hr increase by 1-2 units/hr.  If blood sugar drops > 100 mg/dl/hr decrease insulin 1-2 units/hr.

The order had no stopping point – it did not explain what to do when the patient’s blood sugar reached an acceptable level.  

8.  The house supervisor was informed that Buerck had never cared for a patient on an insulin drip.  Buerck was confused by the treating physician’s orders and sought advice from Julie Dale, BSN, RN, the nurse manager of the Medical Telemetry Unit, and Jenny Toonan, RN, a day shift nurse.  Both Toonan and Dale explained to Buerck that per the physician’s orders, the patient needed to have blood sugars checked hourly.  Toonan and Dale further explained that the physician’s order meant that if the patient’s blood sugar dropped by less than 75-100, Buerck would need to increase the insulin drips by 1-2 units/hr, but if the patient’s blood sugar dropped by more than 100, Buerck would need to decrease the insulin drip by 1-2 units/hr.  


9.  Buerck auscultated (used a stethoscope to examine) the patient.  At 8:00 p.m., Buerck documented in the computer that the patient’s heart rhythm was “sinus tachycardia.”  This was based on a verbal report that she was given when she went on duty.  Sinus is a normal rhythm, but tachycardia is an elevated heart rate greater than 100 beats per minute.  The auscultation also showed that the heart rate was fast and regular.  

10.  The heart rate may be determined by auscultation.  The heart rhythm cannot be properly determined by auscultation; such a determination must be made with telemetry or some other form of heart monitor.  

11.  Southeast Hospital’s telemetry monitoring policy states:  

Nurses caring for patients with cardiac monitoring should document telemetry strips in the patient’s chart, in the section labeled “Telemetry”, at the end of each shift.  


12.  The hospital was busy that night, and Buerck was responsible for caring for a number of patients.  Two graduate nurses who had not yet taken their board exams were also on duty, and a nurse was pulled from another unit to assist.  


13.  On June 30, 2005, at or around 8:20 p.m., Buerck documented in the patient’s record that the patient’s blood sugar was 435 and that the insulin drip rate was 6 units/hr. 


14.  At 9:00 p.m., Dale prepared to leave the unit and asked Buerck if she needed help or had any further questions regarding the insulin drip on her patient.  Buerck said she had no further questions, and Dale left the unit.


15.  At 9:30 p.m., Buerck documented in the patient’s record that the patient’s blood sugar was 368, a drop of 67.  Buerck did not adjust the insulin drip rate as the physician had ordered.  


16.  Buerck called the physician on call at 10:00 p.m. and, among other reports, informed him that she had not seen a telemetry strip on the patient, but she determined a heart rate of 128 by auscultation, and that the EKG from the emergency room showed sinus tachycardia.  


17.  At 10:25 p.m., Buerck documented in her patient’s record that the patient’s blood sugar was 279, an additional drop of 89.  The physician’s order did not require an adjustment of the insulin drip rate for a drop of that magnitude, and Buerck did not make an adjustment.  


18.  At 11:25 p.m., Buerck documented in the patient’s record that the patient’s blood sugar was 233, an additional drop of 46.  Buerck did not adjust the insulin drip rate as the physician had ordered.  


19.  At 12:25 a.m. on July 1, 2005, Buerck documented in the patient’s record that the patient’s blood sugar was 173, an additional drop of 60.  Buerck did not adjust the insulin drip rate as the physician had ordered. 


20.  At 12:48 a.m., Buerck again documented in the computer that the patient’s heart rhythm was “sinus tachycardia,” based on the report that she was given when she went on duty.    


21.  At 1:00 a.m., a monitor tech informed Buerck that the patient was not showing up on the cardiac monitor and had not been on the monitor all evening.  Buerck found that the patient had been attached to the wrong telemetry pack, causing the patient’s rhythm not to show up on the cardiac monitor.  The telemetry pack designated for the patient’s bed number, 349-2, was at the nurse’s station.  Buerck entered the patient’s room and discovered that the telemetry pack for bed number 349-1 was on the patient in bed number 349-2.   


22.  At 1:30 a.m., Buerck documented in the patient’s record that the patient’s blood sugar was 147, an additional drop of 26.  Buerck did not adjust the insulin drip rate as the physician had ordered.  


23.  At 2:34 a.m., Buerck documented in the patient’s record that the patient’s blood sugar was 114, an additional drop of 33.  Buerck did not adjust the insulin drip rate as the physician had ordered.  

24.  Buerck called the physician on call five times during the night regarding four different patients.  The physician became agitated and ended two of the calls abruptly without calling her back.    


25.  At 3:10 a.m., Buerck asked Betty Allsop, another nurse in the SPCU, to help her understand the insulin drip orders.  Allsop interpreted the order differently than Toonan had.  At that time, Buerck was advised by Donna Huffman, RN, the house supervisor, to clarify the orders with the treating physician. 


26.  At 3:15 a.m., Buerck documented in her patient’s record that the patient’s blood sugar was 96, an additional drop of 18.  Buerck did not adjust the insulin drip rate as the physician had ordered.    


27.  At 3:20 a.m., Buerck called the patient’s treating physician to report the patient’s blood sugar level of 96.  The physician gave Buerck the following orders:  “Decrease insulin drip to 4 units/hr.  Recheck blood sugar in 1 hour.  If BS < 100 DC gtt.  If BS > 100 continue gtt @ 
4 units/hr.”  


28.  At 4:20 a.m., Buerck documented in the patient’s record that the patient’s blood sugar was 91.  Buerck discontinued the insulin drip as the physician had directed.  

29.  At 7:10 a.m., a different physician was on call, and Buerck called him to report that the patient had dysrhythmia and increasing glucose.  

30.  On July 3, 2005, Buerck’s supervisors held a conference with her and asked her to sign a typed complaint.  Buerck stated that she did not want to sign the complaint without reviewing the charts and that she wanted to see them, but her request was denied.  Southeast Hospital terminated Buerck’s employment on July 5, 2005.  
Conclusions of Law


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Buerck has committed an act for which the law allows discipline.
  

This Commission must make determinations as to the credibility of witnesses.
  Buerck’s explanations are primarily in writing.
  The Board offered no medical records to support its case, except for one page showing the physician’s order for the insulin drip.  We find Buerck’s written explanations and oral testimony credible, and we have made our findings of fact on that basis.  


The Board argues that there is cause for discipline under § 335.066:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335. 096;
*   *   * 


(12) Violation of any professional trust or confidence[.]

The Board’s complaint is set forth in ten counts, with the first nine counts setting forth the conduct, and the tenth count asserting that the conduct is cause for discipline under 

§ 335.066.2(5) and (12).  The complaint does not specifically assert that any particular conduct is cause for discipline under any specific portion of § 335.066.2(5).  As we previously stated, the 
Board agreed that it is proceeding on Counts III, VIII, IX and X, and is dismissing the remaining counts.  Because the conduct is set forth in the earlier counts and the cause for discipline is set forth in the last count, we find it easier to analyze the conduct under each alleged statutory cause for discipline than to address the separate counts.  
I.  Section 335.066.2(5)
A.  Incompetency


Incompetence, when referring to occupation, is the “actual ability of a person to perform in that occupation.”
  The courts have also defined incompetence as a licensee's general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.
  
1.  Lasix


The Board’s sole witness was Debra Funk, who is the Board’s practice administrator and has experience in the nursing profession.  Funk conceded that there is a one-hour window for giving a medication before and after the medication is scheduled to be given.  Buerck established that she gave the Lasix one hour and 45 minutes before scheduled because the charge nurse told her to.  On direct examination, Funk did not testify that there was anything wrong with the administration of the Lasix:
 

Q:  Now, in a situation where a nurse has either administered Lasix too early as ordered by the physician or even too late, do those situations even increase the risk to that patient? 
A:  It could if there was a great difference in the time.

Q:  Could you clarify for us what you consider to be a great difference in time? 
A:  You know, that’s really going to be dependent upon the patient and how severely ill they are at the time as to how much effect or how quick of an effect it’s going to have or not have on the patient.

Buerck then cross-examined Funk as follows:
  

Q:  Is it in your opinion that Lasix given 40 minutes early would be considered detrimental to the patient’s health? 
A:  40 minutes early probably is not going to be.  It would depend on what the order was and then what the documentation in the chart supported, you know, whether it was documented appropriately or not.
Q:  And again, going to somebody with more experience than you and she advised you to go ahead and give the Lasix early, would you usually follow that, especially if she was charge nurse for the night? 
A:  I know that that would be—the purpose of going and asking someone that has more experience and especially when it’s the charge nurse is to help yourself when you’re not positive, not sure of what you need to do, but it doesn’t always make it the right thing to do.  Even though they advise you that way, it’s not always the right thing to do.    
On re-direct, Funk testified:
 

Q:  And just to follow that up, what about if a nurse administered medication two hours before it was supposed to be administered by a doctor?
A:  Then you’re not following the orders and you’re outside of the realm of what’s typically thought of as the rule of thumb.

The testimony on re-direct did not address the question of whether 45 minutes outside the window, on orders of a charge nurse, would be proper.  The Board has the burden of proof in this proceeding.  The Board cites the hospital’s policies requiring a nurse to follow supervisors’ orders, but then claims that Buerck should not have followed the charge nurse’s orders.  The 
Board cannot have it both ways.  The Board has not established any harm to the patient or that Buerck was wrong in following the charge nurse’s orders. 
2.  Insulin Drip

Buerck was not experienced with an insulin drip.  She was confused by the physician’s order, and she sought clarification from other nurses and during her care for the patient.  The nurses on duty did not agree as to the interpretation of the order.  While it is true that Buerck did not adjust the insulin drip according to the physician’s order, even Funk recognized that the physician’s order was inadequate, upon questioning from the Commissioner:
  

Q:  And I guess that’s—I apologize if this has already been asked.  
A:  It’s okay.

Q:  I neglected to hear it.  Given what is in this order, is there anything that would not be reasonably understood by a properly trained professional nurse? 

A:  It probably doesn’t—it does not provide you with an ending point.  So I mean it tells you that if your blood sugar drops less than 75 to 100 milligrams that you’re to increase it by one or two units and if your blood sugar drops greater than 100 to decrease.  Well, what happens if in one of those adjustments then it dropped out the basement.  It doesn’t really give you anything what to do at point which you’d call the doctor.

Funk’s testimony also failed to show the consequences of failing to adjust the drip rate under the circumstances of this case: 
 

Q:  Are there any potential risks to a patient who’s on an insulin drip if the orders that are of the physician if those orders are not being followed?  
A:  Well, the orders are there for a reason.  They are the nurse’s rules or their guideline to follow.  We’re not able to come up with our own orders by ourselves.  So that is to be the guideline that that nurse follows.  If they’re not followed, the patient can have an 
untoward effect and they can respond very differently from the changes of that insulin drip or not changing that insulin drip, you know, there could be a sudden drop, significantly sudden drop in that blood sugar and the patient would suffer untoward symptoms as a result of that.

Q:  Could you give us an example of these symptoms that you’re referring to? 
A:  If the patient were to drop their blood sugar considerably and not be recognized, you know, the patient was not observed having any new symptoms, I mean they could be as serious as death.  However, that did not happen in this situation.  

Funk described problems that could occur if the patient had a sudden drop in blood sugar.  However, that never happened in this case.  The patient’s blood sugar never dropped by more than 100 mg/dl/hr, which would call for a decrease in the insulin drip rate per the physician’s order.  Instead, the patient’s blood sugar steadily decreased, and when the level went below 100, Buerck called the physician to ask what to do, and she discontinued the insulin drip upon his directions.  She called again later when a new physician was on call and the patient’s blood sugar level was increasing again.  The Board failed to establish that the patient received inadequate care.  On the contrary, Buerck repeatedly consulted with others in order to determine the best care for the patient.   

3.  Telemetry

The Board has failed to recognize that Southeast Hospital’s policy stated that telemetry strips should be documented at the end of each shift.  The Board has not shown that Buerck failed to follow that policy.  Buerck corrected the problem with the telemetry monitors.  The Board argues that Buerck erroneously documented a telemetry reading of sinus tachycardia even though she had no telemetry reading.  We recognize that in response to the Board’s Request for Admissions 135, Buerck admitted that:  

On or about June 30, 2005, and July 1, 2005, Buerck violated the policy of Southeast Hospital when she documented a patient’s telemetry rhythm without the use of a rhythm strip, resulting in a false documentation of a telemetry rhythm.[
]  


This Commission is required to adopt procedures to facilitate the processing of a complaint without formal representation.
  As we have stated, the hospital’s policy required the documentation of telemetry strips at the end of each shift.  The patient’s medical records were not in evidence, except for one page showing the physician’s order for the insulin drip.  Buerck attempted to have them admitted into evidence after getting copies from the Board, but the Board objected on the basis that the records were not authenticated and it was not clear whether the patient described in the records was the same patient described in the complaint.  Southeast Hospital’s policy required the documentation of the telemetry strips in the portion of the patient’s chart labeled “telemetry.”  The entries in question were entered in the computer, not on a paper chart.  The Board has not shown that there was anything wrong with noting sinus tachycardia in the computer on the basis of the report from the emergency room, when this was not represented as a telemetry result.  
4.  Conclusion as to Incompetency

In Tendai v. Missouri State Bd. of Regis’n for the Healing Arts,
 the court distinguished incompetency from gross negligence: 
“Incompetency” is not defined in section 334.100.2(5).  As with gross negligence, when a term is undefined, the Court looks to its plain and ordinary meaning according to the dictionary.  Asbury v. Lombardi, 846 S.W.2d 196, 201 (Mo. banc 1993).  Random House Webster’s Dictionary (1997) defines “incompetence” as “the quality or state of being incompetent,” and defines “incompetent” as “1. Lacking qualification or ability; incapable.  2.  Characterized by or showing incompetence.  3.  Not legally qualified.”  

The commission considered the meaning of incompetency to be:  “a general lack of present ability or lack of disposition to use a present ability to perform a given duty.”  That definition is appropriate.  

“Incompetency” refers to a state of being.  It is clear that incompetency means something different than “gross negligence” or “repeated negligence.”  Otherwise, there would be no reason to list “incompetency” in the statute as a separate ground for discipline and “incompetency” would be redundant.  “[E]very word in a statute is presumed meaningful.”  Gott v. Dir. of Revenue, 5 S.W.3d 155, 158 (Mo. banc 1999).  A doctor who is generally competent could commit gross negligence or repeated negligence; thus, “incompetency” must mean something different from these other terms.  

*   *   * 

None of the expert witnesses testified that Dr. Tendai was incompetent.  There is no evidence that Dr. Tendai was not legally qualified to practice as a physician.  The healing arts board did not present evidence that Dr. Tendai was incapable of practicing medicine or that he lacked the qualities needed for effective action or was unable to function properly as a physician.  


Similarly, in this case the Board presented no expert testimony that Buerck is incompetent, and the evidence does not show that she is not legally qualified to practice as a nurse.  The Board did not present evidence that she was incapable of practicing nursing, that she lacked the qualities needed for effective action, or that she was unable to function properly as a nurse.  Buerck was placed in a difficult situation, and the Board did not show that she failed to give effective care to her patients.  The purpose of the licensing laws is to protect the public, not to punish the licensee.
  We find no cause to discipline Buerck for incompetency.  
B.  Misconduct and Gross Negligence


Misconduct is the willful commission of a wrongful act.
  We find no evidence of any intentional wrongdoing.  


Gross negligence is a gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.
  In Tendai,
 the court described gross negligence:  

Random House Webster’s Dictionary (1997) defines “gross” as “flagrant and extreme; glaring,” and “negligence” as “1. The quality, fact, or result of being negligent; neglect.  2.  An instance of being negligent.  3.  the failure to exercise a reasonable degree of care, especially for the protection of other persons.”  

This Court has not defined “gross negligence” in the professional licensing context.  The commission considered “gross negligence” to be “an act or course of conduct which demonstrates a conscious indifference to a professional duty that constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  See Duncan v. Mo. Bd. for Architects, Prof. Engineers and Land Surveyors, 744 S.W.2d 524, 533 (Mo. App. 1988).  The commission’s definition is correct.  

The first step in determining whether gross negligence exists is to determine the applicable standard of care for ordinary negligence.  The next step is to determine whether there was evidence of a gross violation of the standard.  When the standard of care involves matters outside the competence and understanding of ordinary lay witnesses, it must be established by expert witness testimony. . . “The appropriate standard of care is a question of law.” . . . The applicable standard of care, for ordinary negligence, is what the normal member of Dr. Tendai’s profession would have done when treating a patient . . . under similar circumstances.”  


This is a case where the standard of care involves matters outside the competence and understanding of ordinary lay witnesses, and we need expert testimony.   The Board offered no expert testimony as to the standard of care; i.e., what a normal member of Buerck’s profession would have done when treating a patient under similar circumstances.  Funk testified in general terms that the nurse should give medication within an hour of the scheduled time, follow a physician’s orders, and document heart rhythms based on telemetry results.  However, she did 
not state expressly what a normal nurse should do when the charge nurse orders her to give the medication early and when a physician’s order is incomplete and various nurses cannot agree on the interpretation.  She offered no testimony as to when telemetry strips should be run and results documented, but the hospital policy required documentation at the end of the shift.  The Board’s counsel never asked Funk what the standard of care would be and whether Buerck violated that standard.  As the record does not show a deviation from the standard of care, it does not show a gross deviation from the standard of care either.  We find no cause to discipline Buerck for misconduct or gross negligence.  
C.  Fraud, Misrepresentation or Dishonesty

Fraud is "an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him."
  We may infer fraudulent intent from the circumstances of the case.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty also includes actions that reflect adversely on trustworthiness.
  

As we already stated, the Board does not equate any of the conduct asserted in the complaint with any specific factor enumerated in § 335.066.2(5).  The only conduct in the complaint that might be alleged to be a misstatement or show a lack of integrity is the documentation of the sinus tachycardia.  As we have stated, this was not a misstatement when there is no evidence that Buerck documented it as a telemetry result rather than what had been reported to her from the prior shift.

In answering the Board’s Request for Admissions, Buerck was very frank in stating:  “I agree that I may have misrepresented myself on the night of July 3, 2005,” when her supervisors held a conference with her.  However, the Board does not allege any misrepresentation on July 3, 2005, in its complaint, and we cannot find cause for discipline on that basis.
  We find no cause to discipline Buerck for fraud, misrepresentation or dishonesty.  

D.  Summary as to § 335.066.2(5)


We find no cause to discipline Buerck under § 335.066.2(5) for incompetency, misconduct, gross negligence, fraud, misrepresentation, or dishonesty.  
II.  Section 335.066.2(12):  Professional Trust or Confidence

Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.
  The Board has not shown that Buerck’s patient care was inadequate and that she violated the professional trust or confidence placed in her.  Although Buerck did not exactly follow the physician’s order to adjust the insulin drip, she documented every hour that the patient’s blood sugar was dropping, and she contacted a physician to clarify the order when the blood sugar level dropped to a normal level.  The nurses with whom she consulted disagreed on the interpretation of the order.  As Funk recognized, the physician’s order did not say what to do when the blood sugar level bottomed out.  Buerck consulted with the physicians on call, and her actions prevented the patient’s blood sugar level from dropping to a dangerously low level.  Buerck followed orders as to the Lasix and followed hospital policy as to the telemetry.  We find no cause for discipline under § 335.066.2(12).     
Summary


We find no cause to discipline Buerck’s professional nursing license.  

SO ORDERED on April 8, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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