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DECISION


We grant Buchholz Mortuaries, Inc.’s claim for a refund of sales tax on its sales of caskets and outer burial containers because those items are affixed to real estate, and are not tangible personal property, when sold.   

Procedure


Buchholz Mortuaries, Inc., (Buchholz) filed a petition on April 26, 2001, appealing the denial of its claim for refund by the Director of Revenue (Director).  We convened a hearing on the petition on April 22, 2002.  Paul Puricelli, with Stone, Leyton & Gershman, represented Buchholz.  Senior Counsel Ron Clements represented the Director.  The last written argument was filed on July 16, 2002.    

Findings of Fact

1. Buchholz is a Missouri corporation that provides funeral services at four locations in the St. Louis Metropolitan area.  

Funeral Services and the Contract 

2. The customer’s choices and Buchholz’s general scope of responsibility were memorialized in a funeral services contract between Buchholz and its customers (the contract).  

3. Buchholz provided a variety of services, goods and facilities, including consultation with family and clergy, preparation of necessary notices, authorizations and consents, and coordinating with the outer burial container (container) company and the cemetery regarding the gravesite placement of the container and the casket.  

4. Buchholz offered, among others, the following services separately or as part of predetermined “packages”:


a.
embalming;


b.
storage of the deceased’s remains;


c.
preparation (including clothing and restoration) of the deceased remains for 



viewing (i.e. visitation) and burial; and


d.
use of the Buchholz facilities and equipment, including:



i.
viewing or visitation of the remains;



ii.
funeral ceremony at Buchholz;



iii.
chapel for memorial service;



iv.
transportation of deceased’s remains; and



v.
transportation of others in the funeral party.

When Buchholz paid the cemetery for digging and then backfilling a hole on the customer’s selected gravesite, Buchholz separately stated the charge on the customer’s contract.

5. For all aspects of the contracted-for funeral services, Buchholz assumed responsibility, and risk of loss, from the collection of the deceased’s remains from the place of death and through the burial of the remains in the grave.  

6. Buchholz also sold caskets, containers and other items incident to the funeral and burial.  Buchholz separately stated the fees for such items as required by federal regulation.  Buchholz contracts with the container company or cemetery for the “installation” of the casket and container in the grave, and separately states that charge.    

7. Buchholz’s insurance covers loss to the items until burial.  Customers may ask for any disposition they want, but Buchholz retains final authority and control over the items throughout the process.

Caskets and Containers
8. Throughout the period at issue, Buchholz maintained an average inventory of approximately 95 of the more popular caskets.  Caskets are made of metal or wood and range in weight from 160 to 310 pounds prior to the inclusion of the deceased’s remains.  The caskets ranged in price from $400 to $9,000.  

9. Containers housed the casket in the grave.  Some cemeteries required a container because it prevented the grave soil from making contact with the casket, maintained the structural integrity of the grave, and prevented the grave from subsiding.  There were two types of containers:

a. A “vault” was a metal or concrete, two-piece container consisting of a box and a lid that was sealed when closed.  

b. A “concrete box” was a concrete, two-piece container equipped with a lid that did not require any seal.  

Containers weighed up to 3,000 pounds empty and ranged in price from $400 to $17,000.  

10. Buchholz’s customers selected their chosen containers at the time of entering into the funeral services contract.  Buchholz did not maintain an inventory of containers, and the customers did not view the containers at the time of purchase.  The vaults and concrete boxes 

required no modification prior to being placed in the grave and the subsequent backfilling of the grave.

Service, Interment, Burial

11. Before the interment of the deceased, Buchholz contacted the cemetery to schedule the burial and any gravesite ceremony.  The cemetery excavated the chosen gravesite in anticipation of the installation of the container to contain the casket and the deceased’s remains.  The hole was usually 6 ½ feet deep.  

12. Before any visitation, funeral service or immediate burial, the remains of the deceased were placed in the casket.  After any visitation or viewing or other funeral service, Buchholz transported the casket containing the deceased’s remains to the cemetery.  A Buchholz funeral director accompanied the delivery of the casket containing the deceased’s remains to the gravesite and remained during any gravesite service.  

13. Before the gravesite ceremony, containers were lowered, concrete boxes fully and vaults only partially, into the grave.  After the gravesite ceremony, the casket with the deceased’s remains was placed into the container in the grave.  

a. Employees of the container company sealed vaults.  Then the vault, containing the casket and the deceased’s remains, was completely lowered into the grave.  

b. Employees of the container company sometimes placed the concrete lid on concrete boxes unsealed.  However, if the cemetery supplied the equipment to lower the concrete box into the grave, the container company sometimes requested the cemetery to lower the casket into the concrete box and lower the box’s lid. 

After the vault was lowered, or the lid was placed on the concrete box, the cemetery backfilled the hole.  

14. When remains are moved from a grave, the entire container is moved with the casket in it.  If the seal on a vault is broken, the vault is useless.  Removing a container from a grave is impossible without special earth-moving equipment.  In 99¾ percent of all interments, Buchholz’s customers intend it to be permanent.   

15. Buchholz’s procedures are consistent with the customs of the funeral business.  

The Payment of Sales Tax

16. Buchholz purchased caskets and containers from third-party vendors for resale to Buchholz’s customers, provided its vendors with resale exemption certificates, and paid no sales or use tax on its purchases of the caskets.  Container vendors charged Buchholz a separately stated fee for installation in the grave.  

17. In every transaction at issue, the customer paid for a casket or container or both installed in the grave.  The contract provided that the amount due from the customer to Buchholz for all goods and services was “payable in full at the date of service.”  

18. At the time it sold the containers and caskets to its customers, Buchholz was unaware that such transactions might be anything other than sales of tangible personal property subject to Missouri sales tax.  Not until approached by an outside advisor in the latter part of 2001 did Buchholz take the position that these sales might not be sales of tangible personal property.  

19. Buchholz filed a Form 472 B, Missouri Application for Sales/Use Tax Refund/Credit (refund claim) on or before January 31, 2001.  The refund claim seeks a refund of 

Missouri state and local sales tax that it alleges was incorrectly paid
 during the period 

December 1, 1997, through November 30, 2000 (refund period) in the following amounts:


Item
Amount

Caskets
$71,889.21


Containers
$29,930.51


Total
$101,819.72

The refund claim was timely filed for all periods included in the refund period.  All transactions that are the subject of the refund claim involve interred caskets or containers or both.  

20. The Director denied the refund claim on February 27, 2001.

Conclusions of Law

We have jurisdiction to hear Buchholz’s appeal from the denial of its refund claim.  Buchholz has the burden of proof.  Section 621.050.  

I. 

Buchholz argues that its sales of caskets and container transactions fall outside the scope of the sales tax as set forth at section 144.020 “upon all sellers for the privilege of engaging in the business of selling tangible personal property” (emphasis added) and section 144.021, which re-states that the sales tax is imposed “upon the privilege of engaging in the business, in this state, of selling tangible personal property[.]” (emphasis added).  Section 144.010.2(10) defines a sale at retail as “any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property[.]” (emphasis added).  


The Director cites her Regulation 12 CSR 10-3.160 (rescinded September 30, 2001), which declared:

(1) Persons such as undertakers and funeral directors are engaged in the business of selling tangible personal property and are subject to the sales tax on their receipts from caskets, grave vaults, clothing, flowers and similar articles.  Receipts from services rendered, such as embalming, hearse service, family cars and the like, are not subject to the sales tax when separately stated.  

(2) Persons selling equipment, embalming fluids and any other supplies are subject to the sales tax on the gross receipts from all the sales when consumed or used by the undertaker or funeral director in performing his/her services.

(Emphasis added.)  We apply regulations to the extent that they re-state the scope of the tax as set forth by the statutes.  However, those regulations cannot alter the scope of the tax set forth at sections 144.020 and 144.021, and we must make our decision by applying the statutes to the facts we find.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204 (Mo. banc 1990).    

In construing the scope of a statute that imposes a tax, we read the statute narrowly, in favor of the taxpayer and against the taxing authority.  St. Louis Country Club v. Administrative Hearing Comm'n, 657 S.W.2d 614, 617 (Mo. banc 1983).  If the taxpayer does not provide sufficient data for us to precisely calculate the tax advantage to which the law entitles it, “the Commission shall make as close an approximation as it can.”  Dick Proctor Imports, Inc. v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).

II. 


Buchholz argues that when it sells caskets and containers, they are not personal property, but real property (fixtures), the sale of which is not subject to tax.  The Director cites Regulation 12 CSR 10-112.010, which provides:

(1) In general, a contractor is the final user and consumer of the materials and supplies used and consumed in fulfilling a construction contract and which become part of a completed real property improvement.  Consequently, persons selling materials and supplies to a contractor are subject to tax on the gross 

receipts from all such sales because the purchase is not for resale as tangible personal property.

*   *   *

(3) Basic Application of Tax.



(A) Title Transfer-If title passes from the contractor to the purchaser before attachment of the tangible personal property to real property, the contractor does not pay tax on its purchase, but must collect tax on the sale price of the item.  If title passes after the attachment, the contractor is subject to tax on its purchase of the tangible personal property and does not collect tax on its transfer of ownership or title of the item.  In general, title passes after installation is complete, unless the contractor and purchaser expressly agree otherwise.


(Emphasis added.)  The Director argues that Buchholz’s transactions are subject to sales tax because Buchholz is not a contractor making improvements to real estate.  The terms “contractor” and “improvements to real estate” do not appear in the statutes; they come from Overland Steel, Inc. v. Director of Revenue, 647 S.W.2d 535 (Mo. banc 1983), and the court used those terms because of the facts of that case.  Thus, the issue is not whether Buchholz is a construction contractor, but whether Buchholz sold tangible personal property.  

No Missouri appellate court appears to have addressed whether caskets and containers buried in the earth are fixtures as a matter of law.  We find one case from the Supreme Court of Connecticut addressing the issue in the following context.  A cemetery sold user rights in burial plots, which included an installed type of container called a double-depth burial crypt.
  Plaintiff vault manufacturers sued to prevent such transactions as the unlicensed sale of funeral merchandise.  The court stated:

[T]he double depth burial crypts, by reason of their annexation to the realty, had, upon their installation, become fixtures and . . . the 

conveyance of a gravesite containing a crypt was within [the cemetery’s] power to hold and convey cemetery property.

Norwalk Vault Co. of Bridgeport v. Mountain Grove Cemetery Ass'n, 433 A.2d 979, 982 (Conn. 1980).  In Missouri, “ownership” of a cemetery lot is really an easement for burial, as one might have an easement on land for a roadway.  Smith v. Rost, 906 S.W.2d 906, 907 (Mo. App., S.D. 1995).   Therefore, buying a casket installed in a cemetery in which the buyer has an easement is like buying asphalt installed on a roadway in which the buyer has an easement. 

Buchholz cites Missouri cases analyzing the law of fixtures in the sales tax context.  

a.

In Marsh v. Spradling, 537 S.W.2d 402 (Mo. 1976), the taxpayer built cabinets and installed them in kitchens; they could not be installed elsewhere and could not even be removed without causing significant damage to the cabinets and to the house itself:

[A]ll the facts and circumstances indicate that when Marsh nailed these cabinets firmly into the respective houses he intended that they should become a permanent part of the house.  

Id. at 405.  The Missouri Supreme Court describes how personal property (the sale of which is subject to tax) becomes real property (the sale of which is not subject to tax) when affixed to real estate: 

A fixture is an article of personal property which has been so annexed to the real estate that it is regarded as a part of the land; its status may depend upon the facts and circumstances, but the principal elements for consideration are:  (1) the annexation; (2) the “adaption” of the article to the location; and (3) the intent of the annexor at the time of the annexation. 

Id. at 404 (citations omitted).  The case analyzes the elements of a fixture and whether the sale occurs before or after the transmutation from personal property to real property.  

Annexation is attachment to the real property.  The Director argues that the items at issue are not anchored to the earth at all, but merely rest there.  The Director also argues that a casket 

and container may be disinterred.  We disagree that the possibility of disinterment, which requires special earth-moving equipment, negates annexation to the land.  Under Missouri law, “an article may constitute a fixture although the annexation be slight.”  Id. at 405 (citations omitted).  A fence may be torn down, or cabinets be removed from a house, or a house from its foundation, but all will be regarded as fixtures:

The fact that a few cabinets had, over a period of years, been removed to make changes desired by the contractor, does not, in our view, alter the result.  That situation was an exception, and apparently a thing which seldom occurred.  It might be considered as done at the owner’s request to fulfill what he regarded as an implied warranty, or through a supplemental agreement to repair, replace or satisfy some change of mind, after the original passage of title.  We decide this case in the light of the procedure followed in the great majority of the cases, and of the intent of the annexor at the time of installation.  It is not shown that any such exceptional cases are involved in the present assessment.  And, it has been held that the owner of the land may sever a fixture, thus making it again personal property. . . .  Thus, a severance would not in itself negate the prior passage of title, even in the exceptional cases.

Id.  We conclude that an item completely buried in a 6½ foot grave is more than slightly annexed; it is as annexed to real property as anything can be.
  


The Director argues that there is no adaptation.  Adaptation is the construction of the site or the item for affixation.  Oberjuerge Rubber Co. v. State Tax Comm'n of Missouri, 674 S.W.2d 186, 188 (Mo. App., E.D. 1984).  It is common knowledge that a cemetery is designed as a place for digging graves, graves for receiving caskets, and caskets for holding dead bodies.  The record shows that some cemeteries require containers to maintain the surface of the grave after the casket and remains have dissolved.  We conclude that there is sufficient adaptation.  


The intent of the parties is the most influential factor in determining whether an item is a fixture:

A particular emphasis is laid on the element of intent; this means, as we understand it,--did the annexor intend to make it a permanent accession to the land?  And the intent is shown generally by one’s acts and conduct and not by any secret intention. 

Marsh, 537 S.W.2d at 404.  Intent overrides any ambiguity in other circumstances:

That the annexation may be slight or easily displaced will not, however, prevent an article from being a fixture if the article is adapted to the proper use of the building and was placed in the building by the owner with the intent of forming a part of the special object and design for which the building was constructed.

Oberjuerge Rubber Co., 674 S.W.2d at 188.  We can think of nothing that any parties to a contract more surely intend to be permanently acceded to the land than the mortal remains of the dead.  Buchholz’s evidence shows that affixation is the Customer’s intent in 99.75% of all transactions.  


In addition, Missouri case law expressly states that the accoutrements of burial cease to be personal property when interred.  In Guthrie v. Weaver, 1 Mo. App. 136, 1876 WL 9555 (St. L. Ct. App. 1876), the court stated:  


When a human body has been interred with the . . . coffin and shroud, these articles are irrevocably consigned to earth, and all property in the purchasers of them is at an end. They become mere adjuncts to the more worthy object, the human body which they serve to inclose whilst it is resolved into the dust from whence it springs [.]  They are no longer property, and their relations with the living are at an end. There can be no property in a corpse, and there is none in the shroud which surrounds it, when that corpse has been once committed to the tomb. Of the truth of these propositions we entertain no doubt.


*
*
*

There is no property in a corpse; the relations have, in regard to it, only the right of interment, and this right having been once 

exercised . . . no right to the corpse remains except the right to protect it from insult. . . . There is no evidence whatever as to the value of the coffin after it had been used for burying the dead, and, in our opinion, there was no property in it, either in plaintiff or defendant, nor is there any property in it at all in the sense that it could be made an article of merchandise. 

Id. at 4 –5 (emphasis added).  That law supports Buchholz’s theory that the items at issue cease to be personal property when installed.  


Therefore, we conclude that all of the items at issue became part of the real property, except in 0.25% of the transactions.    

b.


The remaining issue is whether the sales occurred when the items were personal property or when they were real property.  The sale occurs with the “transfer of title or ownership” under section 144.010(8).  We examine both title and ownership.  


Usually, the taxable event is the moment when title passes from seller to buyer.  Shell Oil Co. v. Director of Revenue, 732 S.W.2d 178, 181 (Mo. banc 1987).  That moment of passage is subject to the parties’ control.  Marsh, 537 S.W.2d at 405.  “[T]itle in goods passes from the seller to the buyer in any manner and on any conditions explicitly agreed on by the parties.”  Section 400.2-401(1).  Further, “[t]he key is the intent of the parties, as evidenced by all relevant facts, including custom or usage of trade.”  Ovid Bell Press, Inc. v. Director of Revenue, 45 S.W.3d 880, 885 (Mo. banc 2001) (citations omitted).  To discern the parties’ intent as to passage of title, we look first to their express agreement.  State ex rel. Otis Elevator Co. v. Smith, 212 S.W.2d 580, 584 (Mo. banc 1948).  


The contract contains no express provision for the passage of title, but the parties agreed that Buchholz was to deliver the goods, at its cost and risk, to a place designated by the customer.  Further, section 400.2-401(2) provides: 

Unless otherwise explicitly agreed title passes to the buyer at the time and place at which the seller completes his performance with reference to the physical delivery of the goods[.]

(Emphasis added.)  In such a case, title is deemed to pass upon tender there by operation of law in the absence of an express agreement to the contrary.  Section 400.2-401(2)(b), RSMo.  


Further, the contract provides for physical delivery to the bottom of the grave.  All amounts payable for services and goods were due on “the date of service (emphasis added).”  When a contract includes affixation, we presume that title transfers on completion of the project:  

When this [affixation] occurs, clearly the title to the property passes to the owner of the real estate, in the absence of some agreement to the contrary. . . .  We hold that these cabinets became fixtures, that the title passed to the owner of the real estate when they were installed . . . .

Marsh, 537 S.W.2d at 405.  Buchholz offered testimony that its service is not complete until interment is complete, and that the customer pays for an item interred in the earth.


Long-standing custom of the industry supports that conclusion.  Kurtz Concrete, Inc. v. Spradling, 560 S.W.2d 858, 860 and 862 (Mo. banc 1978).  As in that case, testimony from witnesses other than the taxpayer supports our findings as to the parties’ agreement, which supports our conclusion as to when title passes.


In every transaction for which a sales tax refund is at issue, the customer did not take physical possession of any item; Buchholz delivered, or arranged for the delivery of, every item into the grave as part of the contract requires.  Like the customers in Marsh, Buchholz’s customers request delivery of the items, but they do not install the items themselves.  Further, Buchholz will only carry out their requests in accordance with the regulations governing the funeral director business, as set forth at 4 CSR 120-2.  On cross-examination, Buchholz’s witness testified as follows:


Q.  So if a family wants to have services at the Catholic Church--


A.  Uh-huh.


Q.  --that casket with the remains in it, you take that to the church itself?


A.  That’s correct.  The funeral director does.


Q.  And the remains stay in the casket the whole time?


A.  I hope so.

Moreover, the record shows that Buchholz retains the risk of loss on the items until installation is complete.  Therefore, we conclude that Buchholz did not transfer title in the items until they were affixed to real property.  


Alternatively, the Director argues that the customer takes “ownership” before the items are delivered to the gravesite because the terms of the contract give control of the items to the customer before that.  In State ex rel. Thompson-Stearns-Roger v. Schaffner, 489 S.W.2d 207, 215 (Mo. 1973), the Missouri Supreme Court held that the exercise of dominion and control over tangible personal property is a transfer of “ownership” subject to sales tax under section 144.010(8), resulting in a taxable transaction even without passage of title.  However, that case involved a peculiar type of contract in which the taxpayer had an extraordinary degree of dominion and control over the property expressly without taking title.  Without ever taking title itself, the taxpayer designated who would receive title to the property.  In the more recent case of Olin Corp. v. Director of Revenue, 945 S.W.2d 442, 444 (Mo. banc 1997), the court held:

While in some cases it may be true that the ability to designate who will receive title is a sufficient indicator of ownership, no such ability exists under the facts of the present case.  . . . Because Olin had no discretion in this matter, and no actual ability to designate who would receive title, it had no ownership interest in the property. 

Like the petitioner in Olin, Buchholz’s customers lacked the extraordinary power in Thompson-Stearns-Roger.  Without that power to decide who gets title, they did not take “ownership.” 

c.


Therefore, we conclude that Buchholz transferred title in the items after they were affixed to real property, and its customers did not take ownership before that.   

III.


Buchholz has shown that its customers bought the items annexed to real property and that they intended such items to be permanently affixed in 99.75% of such transactions.  Those transactions were not subject to sales tax.  


Therefore, we approximate the amount of tax overpaid as: 


$101,819.72
tax



x 99.75% 
excluded


$101,565.17
overpaid

We conclude that Buchholz is entitled to a sales tax refund of $101,565.17.    


The Director cites the stipulation that at the time of the transactions, Buchholz was unaware that its sales of containers and caskets might be anything other than sales of tangible personal property subject to Missouri sales tax, and did not take the position that these sales might not be sales of tangible personal property until approached by an outside advisor in the latter part of 2001.  We agree with Buchholz that the history of its tax advice is irrelevant.

Summary


We grant Buchholz’s refund claim in the amount of $101,565.17 because Buchholz remitted that amount on transactions that were excluded from tax.  


SO ORDERED on August 29, 2002.



________________________________



KAREN A. WINN



Commissioner

�The charts in Stipulation Exhibit A show that these amounts represent the difference between the sales tax that Buchholz charged its customers on its sales of caskets to them, and the sales tax that Buchholz would have paid to its vendors when buying the items. 


�A double-depth lawn crypt is a single vault in which two caskets are placed, one on top of the other, separated by a shelf.  Norwalk Vault Co. of Bridgeport v. Mountain Grove Cemetery Ass’n, 433 A.2d 979, 981 n.3 (Conn. 1980).  


�The Connecticut court’s dicta in the Norwalk Vault case put special emphasis on the fact that the double depth crypt would remain in the grave even if the casket were disinterred, and states that a casket in a vault would not be annexed to the real estate.  433 A.2d at 984 n.9.  However, this record shows us that a container is never used without a casket.  Therefore, we treat the items as a unit.  


�Tr. at 24.
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