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DECISION 

Because we have no jurisdiction to hear this case, we dismiss it.  For lack of jurisdiction, we do not rule on the James E. Bubenik’s motion for stay.

Procedure

On February 29, 2008, Bubenik filed a complaint alleging that the Department of Health and Senior Services, Bureau of Narcotics and Dangerous Drugs (“BNDD”) had decided not to approve or process Bubenik’s application for a Missouri controlled substance registration (“application”).  Bubenik asked us to order BNDD to approve his application.  On March 7, 2008, Bubenik filed a motion for stay, asking us to stay BNDD's refusal to process and approve Bubenik’s application.  On March 13, 2008, BNDD filed its argument opposing the motion for stay and filed a motion to dismiss for lack of jurisdiction.  On March 28, 2008, Bubenik filed a response opposing the motion to dismiss.

The motion to dismiss for lack of jurisdiction is a motion for an involuntary dismissal.
 BNDD’s motion to dismiss relies on matters other than in the pleadings or in stipulations.  Therefore, we treat the motion to dismiss as a motion for summary determination.
  We may grant a motion for summary determination “if any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint, and no party raises a genuine issue as to such facts.”
  On a motion for summary determination:


 A party may establish a fact, or raise a genuine issue as to any fact, by stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or other evidence admissible under the law.[
]

BNDD submitted three documents as exhibits with its motion to dismiss:  Exhibit A, a copy of Bubenik’s application; Exhibit B, a copy of a Settlement Agreement between Bubenik and BNDD, signed by Bubenik on December 18, 2005, and by BNDD officials on January 23, 2006; and Exhibit C, a copy of BNDD’s February 1, 2008, letter to Bubenik.  These documents are not accompanied by any affidavit or certification that would allow us to consider them as admissible evidence.  Nevertheless, Bubenik neither objects to our consideration of the exhibits nor disputes that the exhibits are what they purport to be.  In fact, BNDD’s Exhibit C is the same as Bubenik’s Exhibit 1 on his motion for stay.  Accordingly, we will consider BNDD’s exhibits.  There is no genuine dispute about the following facts.
Findings of Fact

1.
BNDD issued Bubenik a Missouri controlled substance registration, effective from January 20, 2005 to January 31, 2008.

2.
Effective January 23, 2006, Bubenik and BNDD entered into a “Settlement  Agreement,” which established a period of probation with conditions for Bubenik’s Missouri controlled substance registration.  One of the conditions was for a “practice monitor” to monitor certain matters concerning Bubenik’s controlled substance practices that are set forth in the Settlement Agreement.  

3.
On January 31, 2008, BNDD received Bubenik’s application for a Missouri controlled substance registration.

4.
By letter dated February 1, 2008, BNDD advised Bubenik that:

a.
Bubenik refused to sign a new Settlement Agreement in 2007.  

b.  
BNDD had not received his application until February 1, 2008.
c.  
BNDD has received additional reports from the practice monitor that Bubenik’s violations of controlled substance laws continue.  BNDD “will be re-visiting and investigating these new issues.”

d.
BNDD will arrange a conference with Bubenik to discuss the alleged violations and to discuss upon what terms his application will be granted.

e.
Bubenik no longer had a Missouri controlled substance registration and must meet conditions set out in the letter for turning over his controlled substances to someone else.


5.
BNDD has not yet scheduled an informal conference with Bubenik concerning his application.

Conclusions of Law
Our jurisdiction comes from the statutes alone.
  Therefore, we have no authority to do 
anything unless every condition set forth in the statutes is satisfied.
  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


The parties argue whether a BNDD registration is a continuing license or one that expires by operation of law because this is relevant to whether we can issue a stay.  First, however, we must consider whether the case is properly before us.  The Department argues that we lack jurisdiction because no decision has been issued granting or denying Bubenik's application.  Bubenik contends that BNDD's conduct is tantamount to a refusal to process his application and that such intransigence is the legal equivalent of denying his application.

Statutes establish our jurisdiction.  Section 621.045.1
 provides:


The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases . . . when an agency . . . refuses to issue . . . a license of an applicant . . . who possesses the qualifications for licensure without examination[.]
Section 195.040
 provides for the Missouri controlled substance registration:


12.  If after first providing the registrant an opportunity for an informal conference, the department of health and senior services proposes to deny . . . a registration or refuse a renewal of registration, the department of health shall serve upon the applicant or registrant written notice of the proposed action to be taken on the application or registration.  The notice shall contain a statement of the type of discipline proposed, the basis therefor, the date such action shall go into effect and a statement that the registrant shall have thirty days to request in writing a hearing before the administrative hearing commission.  If no written request for a hearing is received by the department of health within thirty days of the applicant’s or registrant’s receipt of the notice, the proposed discipline shall take effect thirty-one days from the date the original notice was received by the applicant or registrant.  If the registrant or applicant makes a written request for a hearing, the 
department of health shall file a complaint with the administrative hearing commission within sixty days of receipt of the written request for a hearing.  The complaint shall comply with the laws and regulations for actions brought before the administrative hearing commission.  The department of health may issue letters of censure or warning and may enter into agreements with a registrant or applicant which restrict or limit a registration without formal notice or hearing.

(Emphasis added.)

Bubenik contends that BNDD has delayed the proceedings purposefully by first pretending in its February 1, 2008, letter that Bubenik filed his application one day late and then by not scheduling an informal conference to discuss alleged reports of violations that have been pending for some time.  

We have recently disposed of a motion to dismiss on similar issues.  While our previous decisions are not binding authority on other cases,
 we quote the applicable law without benefit of quotation marks.


An agency’s failure to act “may constitute a decision denying a claim.”
  In Rees Oil Co. v. Director of Revenue, Rees requested a refund from the Director of Revenue on August 1, 1995.  The Director failed to act on the request for over one year, then transferred the refund request to another agency.
  The court ruled that the Director’s failure to issue a decision was a denial.  We have applied the Rees doctrine in several of our cases.  In Hospital Assoc. Team v. Director of Revenue,
 we determined that the Director’s failure to act on a refund claim from June 27, 2005, to April 6, 2006,
 was a denial of that claim.  In another case, we referenced a 
prior order concluding that the Director of Revenue’s failure to act on a claim for over one year constituted a decision denying the claim.
  But in Blanchard v. Missouri Bd. for Arch’ts, Prof’l Eng’rs, Prof’l Land Surveyors & Landscape Arch’ts,
 we found that that there was no denial of an application for relicensure.  Blanchard had applied for relicensure by letter dated March 12, 2005.  By letter dated May 5, 2005, the Board informed Blanchard that it had reviewed his application and requested additional information.  Blanchard did not provide the additional information, but instead filed a complaint with this Commission on June 29, 2005.  We stated:  “There has been insufficient time for us to conclude that the Board effectively denied Blanchard’s application for licensure.”


In this case, the Board has had only three months since January 31, 2008, to investigate the allegations against Bubenik and to schedule an informal conference.  We do not think that this has been so long as to be deemed a “refusal.”  We agree with BNDD that there has been no decision denying Bubenik's  application that would give us jurisdiction over this case.  Because we lack jurisdiction, we grant the motion to dismiss.  


For lack of jurisdiction over the complaint, we have no jurisdiction to rule on the motion for stay.

Summary

We grant the motion to dismiss and cancel the hearing.


SO ORDERED on April 25, 2008.



________________________________



NIMROD T. CHAPEL, JR.  
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