Before the

Administrative Hearing Commission

State of Missouri

DAVID BROXTERMAN,
)



)



Petitioner,
)




)


vs.

)

No. 04-1394 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


We deny David Broxterman’s claim for a refund of sales tax paid on the purchase of a motor vehicle.

Procedure

On October 22, 2004, Broxterman filed a complaint challenging the Director’s final decision denying his claim for a refund of sales tax paid on his purchase of a motor vehicle. 
Findings of Fact

1.  Broxterman decided to sell his 2000 Ford F-150 truck because it was not heavy enough to pull a horse trailer that he purchased.  Broxterman advertised the truck in the Holden Saddle Club’s newsletter for April 2004.  Broxterman let people know that the truck was for sale, but did not advertise in the local newspaper. 

2.  On June 29, 2004, Broxterman and his wife, Yvette Dawes,  purchased a 2000 Ford F-250 truck for $19,000.  The Broxtermans paid $802.75 in state sales tax and $285.00 in local sales tax on their purchase of the vehicle.  

3.  On July 7, 2004, the F-150 truck was rendered a total loss in an accident.  On July 23, 2004, Broxterman’s insurance company paid him $12,600 in insurance proceeds, after a $500 deductible, for the loss.

3.  On August 30, 2004, Broxterman filed a claim for a refund of sales tax on the purchase of the F-250 truck.  Broxterman checked the portion of the refund claim form indicating that the claim was for a replacement vehicle due to total loss.

4.  On September 16, 2004, the Director issued a final decision denying the refund claim.
Conclusions of Law

We have jurisdiction to hear the petition.  Section 621.050.1.
  A car buyer must pay tax to the Director on the purchase. Section 144.070.1.  The tax is calculated on the purchase price. Section 144.020. However, certain statutes reduce the purchase price, and thus the tax due, on a car in certain circumstances.  If the buyer pays tax on the full price of the car but qualifies for such a reduction, the buyer has paid too much tax and may have a refund.

Broxterman has the burden to prove that the law entitles him to a refund.  Sections 621.050.2 and 136.300.  Tax credits are construed against the taxpayer.  Hermann v. Director of Revenue, 47 S.W.3d 362, 365 (Mo. banc 2001).  Exemptions are also strictly construed against the taxpayer and are allowed “only to the extent they are clearly and expressly authorized by the 
language of the statute.”  Spudich v. Director of Revenue, 745 S.W.2d 677, 682 (Mo. banc 1988).  The statutory refund remedy is exclusive, and “[i]n the absence of statutory authority, taxes voluntarily, although erroneously paid, . . . cannot be refunded.”  Community Fed. Sav. & Loan Ass’n v. Director of Revenue, 796 S.W.2d 883, 885 (Mo. banc 1990).  A statute allowing a tax refund constitutes a limited waiver of sovereign immunity and is to be strictly construed.  Id.

Broxterman relies on § 144.027 as the basis for his refund claim. Section 144.027.1 provides: 
When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner's deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.] 
(Emphasis added.)  “In determining the meaning of a statute, the starting point is the plain language of the statute itself.”  I.B.M. v. Director of Revenue, 958 S.W.2d 554, 557 (Mo. banc 1998).  Key to Broxterman’s claim for refund is the meaning of the words “due to.”  Absent statutory definition, words used in statutes are given their plain and ordinary meaning with help, as needed, from the dictionary.  American Healthcare Management v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 358 (10th ed. 1993) defines “due to” as “as a result of” or “because of.”


Broxterman purchased the F-250 truck before the F-150 truck was rendered a total loss. Because § 144.027 provides for a credit on the purchase of a replacement motor vehicle only if the replacement vehicle is purchased “due to” the theft or casualty loss, the replacement must be purchased after the theft or casualty loss.  Lauria v. Director of Revenue, No. 01-1138 RV (Mo. Admin. Hearing Comm'n April 24, 2002).  Broxterman’s argument that the credit should also 
extend to replacement vehicles purchased before the theft or casualty loss is not consistent with the plain meaning of the words used in the statute.  The vehicle purchased before the theft or casualty loss was not purchased “due to” the theft or casualty loss.

Broxterman also argues that he intended to sell the F-150 truck, but that before he could do so, it was rendered a total loss.  Broxterman asserts that he initially filed a refund application for a replacement vehicle, but then realized that he checked the wrong box, so he filed the current claim based on the casualty loss.  Even if Broxterman has requested a refund on the basis of the purchase of a vehicle to replace a vehicle that was sold, that claim would be unsuccessful on the record before us.  Section 144.025.1 provides: 
[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . . This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article and a notarized bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing. 
This statute requires Broxterman to provide evidence, in support of a claim that the insurance company purchased the F-150 truck, by presenting a notarized bill of sale to the Department at the time of licensing.  The record in this case does not reflect that Broxterman submitted a notarized bill of sale to the Department.

Our findings show that Broxterman did not sell the F-150 truck.  After it was destroyed, Broxterman received insurance proceeds for its total loss.  There is no evidence that he sold the F-150 truck to anyone.  Although we sympathize with Broxterman because the law would allow him a refund if he had sold the F-150 truck or if he had purchased the F-250 truck after the 
accident, the law does not allow a refund for his circumstances.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 59 (Mo. banc 1985).  

We deny Broxterman’s claim for refund.


SO ORDERED on June 24, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.  
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